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STATEMENT REGARDING ORAL ARGUMENT 

Pursuant t o Rul e s 2 8 ( a ) ( 1 ) and 3 4 ( a ) , A l a . R. App. P,, 

ORAL ARGUMENT IS REQUESTED 

A p p e l l a n t s Hugh M c l n n i s h and V i r g i l Goode r e q u e s t o r a l 

argument i n t h i s case f o l l o w i n g the er r o n e o u s r u l i n g o f the 

C i r c u i t C o u r t . T h i s case i n v o l v e s the i m p o r t a n t q u e s t i o n o f 

whether t h e Alabama S e c r e t a r y o f S t a t e has a du t y t o i n v e s t i g a t e 

a p r e s i d e n t i a l c a n d i d a t e ' s q u a l i f i c a t i o n s , when c r e d i b l e 

e v i d e n c e and i n f o r m a t i o n from an o f f i c i a l s o u r c e has been 

p r e s e n t e d t h a t i n d i c a t e s t h e c a n d i d a t e may not be q u a l i f i e d f o r 

o f f i c e . 

The S e c r e t a r y has an a f f i r m a t i v e d u t y t h a t stems from her 

oath o f o f f i c e under both t h e U.S. and Alabama C o n s t i t u t i o n s , t o 

p r o t e c t t h e c i t i z e n s from f r a u d and o t h e r m i s c o n d u c t by 

c a n d i d a t e s . A f t e r b e i n g p r e s e n t e d w i t h e v i d e n c e from an o f f i c i a l 

s o urce, t h e S e c r e t a r y has r e f u s e d t o i n v e s t i g a t e the 

q u a l i f i c a t i o n s o f c a n d i d a t e s f o r P r e s i d e n t o f th e U n i t e d S t a t e s . 

As a r e s u l t o f her i n a c t i o n , a pe r s o n b e l i e v e d t o be u n q u a l i f i e d 

f o r t h a t o f f i c e has been e l e c t e d . As t h e c h i e f e l e c t i o n o f f i c i a l 

f o r the S t a t e o f Alabama, t h e S e c r e t a r y i s t h e r e s p o n s i b l e 

person w i t h t h e duty t o p r e v e n t i n e l i g i b l e names from a p p e a r i n g 

on the b a l l o t . 

A l a . Code §17-16-44, t h e J u r i s d i c t i o n - S t r i p p i n g s t a t u t e , 
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does not a p p l y t o t h i s case s i n c e A p p e l l a n t s a r e not a s k i n g the 

Court t o a s c e r t a i n t h e " l e g a l i t y , conduct, or r e s u l t s o f an 

e l e c t i o n , " but r a t h e r t o a s c e r t a i n the a u t h o r i t y t o v e r i f y 

e l i g i b i l i t y o f c a n d i d a t e s f o r p r e s i d e n t ; There i s no s t a t u t e 

which p r o h i b i t s t h e S e c r e t a r y from p e r f o r m i n g her d u t y . 

The f a c t t h a t t h i s i s s u e was not r e s o l v e d b e f o r e t h e 

e l e c t i o n does not moot the q u e s t i o n , because th e p o s s i b i l i t y i s 

p r e s e n t f o r t h i s i s s u e t o be " c a p a b l e o f r e p e t i t i o n y e t e v a d i n g 

r e v i e w " . S i n c e e l e c t i o n s happen e v e r y y e a r , and p r e s i d e n t i a l 

e l e c t i o n s o c c u r e v e r y f o u r y e a r s , the p o t e n t i a l harm c o u l d o c c u r 

i n any e l e c t i o n c y c l e , not j u s t t h e e l e c t i o n j u s t p a s t . The 

d e c i s i o n o f t h e C i r c u i t C o u r t i s erroneous as a m a t t e r o f law. 

The S e c r e t a r y o f S t a t e i s r e q u i r e d and a u t h o r i z e d by law t o a c t 

t o p r o t e c t t h e c i t i z e n s o f t h i s s t a t e i n a l l e l e c t i o n m a t t e r s . 

P l a i n t i f f s b e l i e v e t h a t t h e S e c r e t a r y o f S t a t e s h o u l d be o r d e r e d 

t o v e r i f y t h e q u a l i f i c a t i o n s f o r a l l t h e p r e s i d e n t i a l c a n d i d a t e s 

i n t h e 2012 e l e c t i o n , and t h a t o r a l argument would a i d t h i s 

C o u r t ' s d e c i s i o n i n t h i s c ase. 
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STATEMENT OF THE CASE 

T h i s c a s e i s a d i r e c t a p p e a l f r o m a judgment o f 

d i s m i s s a l w i t h p r e j u d i c e e n t e r e d by t h e Montgomery C i r c u i t 

C o u r t . 

T h i s c a s e i s b e f o r e t h i s C o u r t on a p p e a l f r o m an o r d e r 

by t h e Montgomery C i r c u i t C o u r t d e n y i n g Hugh M c l n n i s h ' s and 

V i r g i l Goode's p e t i t i o n f o r a W r i t o f Mandamus o r O t h e r 

A p p r o p r i a t e E x t r a o r d i n a r y R e l i e f . Such p e t i t i o n i s 

d i r e c t e d t o B e t h Chapman, i n h e r o f f i c i a l c a p a c i t y as t h e 

A l a b a m a S e c r e t a r y o f S t a t e . The P r a y e r f o r R e l i e f i n t h e 

p e t i t i o n r e q u e s t e d t h a t t h e C o u r t o r d e r t h e S e c r e t a r y o f 

S t a t e t o demand t h a t a l l c a n d i d a t e s f o r t h e O f f i c e o f 

P r e s i d e n t o f t h e U n i t e d S t a t e s t o c a u s e a c e r t i f i e d c o p y o f 

t h e i r bona f i d e b i r t h c e r t i f i c a t e t o be d e l i v e r e d t o t h e 

S e c r e t a r y d i r e c t l y f r o m t h e g o v e r n m e n t o f f i c i a l i n c h a r g e 

o f t h e r e c o r d d e p o s i t o r y i n w h i c h i t i s s t o r e d , and t o make 

t h e r e c e i p t o f s u c h a p r e r e q u i s i t e t o t h e i r name b e i n g 

p l a c e d on t h e A l a b a m a b a l l o t f o r t h e November 6, 2012 

g e n e r a l e l e c t i o n . To i s s u e a p r e l i m i n a r y a n d p e r m a n e n t 

i n j u n c t i o n p r e v e n t i n g t h e p l a c e m e n t on t h e 2012 A l a b a m a 

b a l l o t u n t i l t h e i r e l i g i b i l i t y h ad b e e n c o n c l u s i v e l y 

d e t e r m i n e d . 
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The C o u r t b e l o w h e l d , i n e r r o r , t h a t t h e S e c r e t a r y ' s 

M o t i o n t o D i s m i s s was g r a n t e d . 

T i m e l i n e of -the Case 

F e b r u a r y 2, 2012: M c l n n i s h t o g e t h e r w i t h h i s a t t o r n e y 

and o t h e r s v i s i t e d t h e O f f i c e o f t h e S e c r e t a r y o f S t a t e , a t 

w h i c h t h e Hon. E m i l y Thompson, D e p u t y S e c r e t a r y o f S t a t e , 

s p e a k i n g i n t h e a b s e n c e o f and f o r t h e S e c r e t a r y o f S t a t e , 

r e p r e s e n t e d t h a t h e r o f f i c e w o u l d n o t i n v e s t i g a t e t h e 

l e g i t i m a c y o f any c a n d i d a t e , t h u s v i o l a t i n g h e r d u t i e s 

u n d e r t h e U.S. and A l a b a m a C o n s t i t u t i o n s . 

O c t o b e r 11, 2012: M c l n n i s h a n d Goode f i l e d s u i t i n t h e 

C i r c u i t C o u r t o f Montgomery C o u n t y . T h i s c a s e was a s s i g n e d 

t o t h e H o n o r a b l e Eugene W. R e e s e . 

O c t o b e r 12, 2012: M c l n n i s h and Goode f i l e d a m o t i o n f o r 

summary j u d g m e n t a n d a m o t i o n t o s h o r t e n r e s p o n s e t i m e t o 5 

d a y s , as t i m e was o f t h e e s s e n c e t o g e t a d e c i s i o n b e f o r e 

t h e November 6, 2 012 p r e s i d e n t i a l e l e c t i o n . 

O c t o b e r 18, 2012: The S e c r e t a r y o f S t a t e f i l e d h e r 

m o t i o n t o d i s m i s s , w h i c h M c l n n i s h and Goode f u l l y o p p o s e d . 

O c t o b e r 31, 2012: M c l n n i s h and Goode f i l e d a m o t i o n f o r 

s t a t u s c o n f e r e n c e s i n c e t i m e was o f t h e e s s e n c e , t h e 
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e l e c t i o n was u p c o m i n g on November 6, 2012 a n d t h i s c a s e was 

n o t r e s o l v e d . 

November 10, 2012: M c l n n i s h and Goode f i l e d a 

P r a e c i p e , s i n c e t h i s l a w s u i t i s o f g r e a t i m p o r t a n c e , as 

Obama h a d "won" t h e e l e c t i o n and l a w and e q u i t y r e q u i r e 

t h a t t h i s c a s e s h o u l d be d e c i d e d a t l e a s t b e f o r e t h e 

e l e c t o r s v o t e on December 17, 2012. 

November 20, 2010: The S e c r e t a r y f i l e d h e r renewed 

m o t i o n t o d i s m i s s , w h i c h M c l n n i s h and Goode a l s o o p p o s e d . 

December 6, 2012: A h e a r i n g was h e l d b e f o r e t h e C o u r t . 

On t h e same d a y , Judge R e e s e , i n a o n e - s e n t e n c e o r d e r , 

d i s m i s s e d t h e c a s e w i t h p r e j u d i c e . No e x p l a n a t i o n f o r t h e 

d i s m i s s a l was g i v e n . 

J a n u a r y 17, 2013: A p p e l l a n t s f i l e d a t i m e l y n o t i c e o f 

a p p e a l t o t h i s C o u r t . 
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STATEMENT OF THE ISSUES 

The i s s u e s f o r a p p e a l a r e as f o l l o w s : 

1. W h e t h e r u n d e r t h e e x c e p t i o n s t o t h e m o o t n e s s 

d o c t r i n e t h i s c a s e i s r i p e f o r r e v i e w , e v e n t h o u g h t h e 

e l e c t i o n a b o u t w h i c h i t r e v o l v e s i s p a s t . 

2. W h e t h e r t h e S e c r e t a r y o f S t a t e h a s a d u t y t o 

i n v e s t i g a t e a c a n d i d a t e ' s q u a l i f i c a t i o n s when c r e d i b l e 

e v i d e n c e and i n f o r m a t i o n f r o m an o f f i c i a l s o u r c e h a s b e e n 

p r e s e n t e d t h a t i n d i c a t e s t h e c a n d i d a t e may n o t be q u a l i f i e d 

f o r O f f i c e . 
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STATEMENT OF THE FACTS 

On o r a b o u t A p r i l 2 0 1 1 , a f t e r 2 y e a r s i n t o h i s 

p r e s i d e n c y , a n d u n d e r m e d i a a n d p o l i t i c a l p r e s s u r e , B a r a c k 

Obama p u b l i s h e d on t h e i n t e r n e t an e l e c t r o n i c v e r s i o n o f a 

p u r p o r t e d b i r t h c e r t i f i c a t e a l l e g i n g h i s b i r t h i n H o n o l u l u , 

H a w a i i on A u g u s t 4, 1961 t o A m e r i c a n c i t i z e n m o t h e r , 

S t a n l e y Ann Dunham, and K e n y a n B r i t i s h s u b j e c t f a t h e r , 

B a r a c k Obama, S r . T h i s was t h e s o - c a l l e d " l o n g - f o r m " b i r t h 

c e r t i f i c a t e . V e r i f i e d Compl. §6. (C8) 

No p h y s i c a l , p a p e r c o p y o f t h e a c t u a l l o n g f o r m b i r t h 

c e r t i f i c a t e has b e e n p r o d u c e d i n o r d e r t o d e f i n i t i v e l y 

e s t a b l i s h OBAMA's b i r t h w i t h i n t h e U n i t e d S t a t e s . V e r i f i e d 

C o m p l . I 8. (C8) I n s t e a d , t h e r e i s c r e d i b l e e v i d e n c e t h a t 

t h e " b i r t h c e r t i f i c a t e " p u b l i s h e d on t h e i n t e r n e t was 

a l t e r e d o r o t h e r w i s e f r a u d u l e n t . 

On F e b r u a r y 2, 2012, M c l n n i s h , t o g e t h e r w i t h h i s 

a t t o r n e y and o t h e r s , v i s i t e d t h e O f f i c e o f t h e S e c r e t a r y o f 

S t a t e , a t w h i c h t i m e t h e Hon. E m i l y Thompson, D e p u t y 

S e c r e t a r y o f S t a t e , s p e a k i n g i n t h e a b s e n c e o f a n d on 

b e h a l f o f t h e S e c r e t a r y o f S t a t e , r e p r e s e n t e d t o M c l n n i s h 

t h a t h e r o f f i c e w o u l d n o t i n v e s t i g a t e t h e e l i g i b i l i t y o f 
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any c a n d i d a t e , t h u s v i o l a t i n g h e r d u t i e s u n d e r t h e U.S. and 

A l a b a m a C o n s t i t u t i o n s . V e r i f i e d Compl. § 13. (09) 

On O c t o b e r 11, 2012 M c l n n i s h and Goode f i l e d s u i t i n 

t h e C i r c u i t C o u r t o f Montgomery C o u n t y s e e k i n g t o h ave a 

w r i t o f mandamus i s s u e d t o t h e A l a b a m a S e c r e t a r y o f S t a t e 

c o m p e l l i n g h e r t o demand f r o m a l l c a n d i d a t e s whose names 

had b e e n s u b m i t t e d t o h e r f o r i n c l u s i o n on t h e b a l l o t i n 

A l a b a m a , f o r t h e O f f i c e o f P r e s i d e n t o f t h e U n i t e d S t a t e s , 

a bone f i d e b i r t h c e r t i f i c a t e . S u c h b i r t h c e r t i f i c a t e s h a l l 

be d e l i v e r e d t o t h e S e c r e t a r y o f S t a t e d i r e c t l y f r o m t h e 

g o v e r n m e n t o f f i c i a l who was i n c h a r g e o f t h e r e c o r d s 

d e p o s i t o r y i n w h i c h i t was s t o r e d . 
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STATEMENT OF THE STANDARD OF REVIEW 

" Q u e s t i o n s o f l a w a r e r e v i e w e d de n o v o . " Alabama 

Republican Party v. McGinley, 893 So. 2d 337, 342 ( A l a . 

2004) . 
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SUMMARY OF THE ARGUMENT 

B e c a u s e t h e l e n g t h o f t i m e r e q u i r e d t o r e c e i v e a 

r e s o l u t i o n o f e l e c t i o n m a t t e r s i n t h e c o u r t s f a r e x c e e d s 

t h e amount o f t i m e r e q u i r e d f o r an e l e c t i o n t o be h e l d , 

r e s u l t s t o t a b u l a t e d , a nd t h e s w e a r i n g i n o f a new o f f i c e 

h o l d e r , i t does n o t f a l l u n d e r t h e t r a d i t i o n a l c r i t e r i a f o r 

m o o t n e s s . We i n t h e U n i t e d S t a t e s c h e r i s h o u r r i g h t t o v o t e 

more t h a n a n y t h i n g a nd h o l d e l e c t i o n s a t l e a s t e v e r y two 

y e a r s . R e s o l u t i o n o f t h i s m a t t e r must s t i l l o c c u r a nd t h i s 

c a s e i s n o t moot b e c a u s e i t i s " c a p a b l e o f r e p e t i t i o n y e t 

e v a d i n g r e v i e w . " 

I n a d d i t i o n , t h e S e c r e t a r y o f S t a t e o f Al a b a m a , as t h e 

c h i e f e l e c t i o n s o f f i c e r f o r t h e s t a t e , has an a f f i r m a t i v e 

d u t y u n d e r h e r o a t h o f o f f i c e t o s u p p o r t b o t h t h e A l a b a m a 

and U.S. C o n s t i t u t i o n s t o i n v e s t i g a t e t h e e l i g i b i l i t y o f 

t h o s e who w i s h t o ha v e t h e i r names a p p e a r on t h e 

p r e s i d e n t i a l e l e c t i o n b a l l o t s . A w r i t o f mandamus must 

r e s p e c t f u l l y be i s s u e d r e q u i r i n g t h e S e c r e t a r y o f S t a t e t o 

p e r f o r m h e r d u t i e s owed t o t h e c i t i z e n s o f t h e S t a t e o f 

Alabama a nd t o h e r d u t i e s t o h e r o a t h o f o f f i c e u n d e r b o t h 

t h e A l a b a m a a n d U.S. C o n s t i t u t i o n s . 
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ARGUMENT 

INTRODUCTION 

A g n a w i n g q u e s t i o n v e x e s t h e A l a b a m a body p o l i t i c and 

i n d e e d t h e e n t i r e c o u n t r y : I s B a r a c k H u s s e i n Obama, t h e 

man e n s c o n c e d i n t h e W h i t e House, t h e Commander i n C h i e f o f 

o u r armed f o r c e s , t h e t r a d i t i o n a l l e a d e r o f t h e F r e e W o r l d , 

c o n s t i t u t i o n a l l y q u a l i f i e d t o o c c u p y t h i s h i g h o f f i c e ? Or 

i s he a " p r e t e n d e r t o t h e t h r o n e , " one who has a r r i v e d a t 

h i s h i g h p o s i t i o n b y f r a u d and d e c e i t ? T h e r e i s c o m p e l l i n g 

e v i d e n c e t h a t t h e t r u t h l i e s w i t h t h e l a t t e r . 

The U.S. C o n s t i t u t i o n r e q u i r e s t h a t a P r e s i d e n t be a 

" n a t u r a l - b o r n " c i t i z e n , U. S. C o n s t i t u t i o n , A r t i c l e I I , 

S e c . 1, C l . 5. A l t h o u g h t h e U.S. C o n s t i t u t i o n d oes n o t 

d e f i n e n a t u r a l - b o r n c i t i z e n , i t i s c e r t a i n l y d i s t i n c t f r o m 

a mere " c i t i z e n , " a n d i t i s u s u a l l y t a k e n t o mean a p e r s o n 

b o r n on A m e r i c a n s o i l o f p a r e n t s b o t h o f whom a r e a t l e a s t 

c i t i z e n s , n o t n e c e s s a r i l y n a t u r a l - b o r n c i t i z e n s t h e m s e l v e s . 

The c o r e q u e s t i o n r e g a r d i n g Obama i s w h e t h e r he i s a 

n a t u r a l - b o r n c i t i z e n . T h a t i s , w h e t h e r he meets t h e 

minimum r e q u i r e m e n t s f o r t h e o f f i c e o f P r e s i d e n t as 

mandated b y A r t i c l e I I , S e c . 1, C l . 5 o f t h e C o n s t i t u t i o n . 
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I n an e f f o r t t o r e s o l v e t h i s p e r s i s t e n t q u e s t i o n Mr. 

Obama has p r o d u c e d and o f f e r e d t o t h e p u b l i c two p u r p o r t e d 

b i r t h c e r t i f i c a t e s , c a l l e d t h e s h o r t - f o r m c e r t i f i c a t e and 

t h e l o n g - f o r m c e r t i f i c a t e . However d e t a i l e d e x a m i n a t i o n o f 

t h e s e d o c u m e n t s by e x p e r t s has shown g l a r i n g a n o m a l i e s 

w h i c h p o i n t t o t h e s t r o n g s u s p i c i o n t h a t b o t h a r e c o m p u t e r -

g e n e r a t e d f o r g e r i e s . 

T h i s s u i t a s k s t h i s C o u r t t o r e s o l v e t h i s c r i t i c a l l y 

i m p o r t a n t q u e s t i o n b y i s s u i n g a w r i t o f mandamus t o t h e 

Alabama S e c r e t a r y o f S t a t e d i r e c t i n g h e r t o r e q u i r e a l l 

p r e s i d e n t i a l c a n d i d a t e s i n t h e r e c e n t 2012 e l e c t i o n t o 

s u b m i t bona f i d e b i r t h c e r t i f i c a t e s t o h e r f o r 

v e r i f i c a t i o n . 

The f a c t t h a t t h e e l e c t i o n i s p a s t d oes n o t o b v i a t e t h e 

q u e s t i o n , n o r as we e x p l a i n i n f r a does i t r e n d e r i t moot. 

Answers to Defendant's Renewed Motion to Dismiss 

The c o u r t b e l o w gave no h i n t o f i t s r a t i o n a l e f o r 

d i s m i s s i n g t h e c a s e . We, t h e r e f o r e , a r e l e f t w i t h t h e 

a s s u m p t i o n t h a t he c o n c u r r e d w i t h some o r a l l o f t h e 

a v e r m e n t s i n Chapman's m o t i o n t o d i s m i s s . We w i l l , 

a c c o r d i n g l y , a d d r e s s t h e s e p o i n t s i n t u r n . 
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Chapman f i r s t a s k e d t h a t o u r c a s e be d i s m i s s e d on t h e 

g r o u n d s o f m o o t n e s s . 

I n s u p p o r t o f h e r m o t i o n she c i t e d t h e c a s e o f Barber 

V. Cornerstone Cmty. Outreach, Inc., 42 So, 3d 65, 70-71 

( A l a . 2 0 1 0 ) , q u o t i n g Cnty. Of Los Angeles v. Davis, 440 U. 

S. 625, 631 ( 1 9 7 9 ) . 

I n Barber, t h e c a s e i n v o l v e d t h e s e i z u r e by s t a t e 

a u t h o r i t i e s o f s l o t m a c h i n e s u s e d i n an a l l e g e d l y i l l e g a l 

g a m b l i n g o p e r a t i o n i n Lowndes C o u n t y . The C o u r t f i r s t 

a d d r e s s e d t h e q u e s t i o n o f m o o t n e s s , w h i c h t h e d e f e n d a n t s 

had a l l e g e d . The C o u r t o b s e r v e d t h a t t h e o p e r a t o r s had, i n 

a s e n s e , a g r e e d n o t t o use f u r t h e r t h e m a c h i n e s s e i z e d , 

b u t had n o t a g r e e d t o r e f r a i n f r o m u s i n g t h e m a c h i n e s t h a t 

had n o t b e e n s e i z e d , and t h a t , f u r t h e r , t h e r e was no 

a s s u r a n c e t h a t t h e o p e r a t o r s w o u l d n o t p r o c u r e and o p e r a t e 

new m a c h i n e s . T h e r e f o r e Barber was h e l d n o t moot. S i n c e 

t h i s was a c a s e o f n o n - m o o t n e s s , i t does n o t s u p p o r t 

Chapman's c l a i m t h a t t h e p r e s e n t c a s e i s moot. 

Chapman a l s o c i t e d Bell v. Eagerton, 908 So 2d 204 

( A l a . 2 0 0 2 ) . Bell i n v o l v e d a c a s e i n w h i c h a p e r s o n was 

d i s q u a l i f i e d as a c a n d i d a t e f o r c i r c u i t j u d g e i n Lowndes 

C o u n t y , The c a s e was j u d g e d t o be moot s i n c e B e l l d i d n o t 
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t a k e t h e p r o p e r l e g a l a c t i o n s . 

s e e k an i n j u n c t i o n t o s t o p t h e 

t o be a c a n d i d a t e , and d i d n o t 

i t was h e l d . The s u i t d i d n o t 

t h e w o u l d - b e c a n d i d a t e , and i s 

c a s e . 

S p e c i f i c a l l y he f a i l e d t o 

e l e c t i o n i n w h i c h he w i s h e d 

c o n t e s t t h e e l e c t i o n a f t e r 

i n v o l v e t h e l e g i t i m a c y o f 

no t r e l e v a n t t o t h e p r e s e n t 

I n t h e u n l i k e l y e v e n t t h a t t h i s C o u r t c o n s i d e r s t h e 

p r e s e n t c a s e moot, i t n e v e r t h e l e s s f a l l s u n d e r t h e 

e x c e p t i o n s t o t h e m o o t n e s s d o c t r i n e . The e x c e p t i o n s a r e 

r e c o g n i z e d by many, i f n o t most s t a t e s , and i s s t a t e d w i t h 

s p e c i a l c l a r i t y i n Coady v. Pennsylvania Board of Probation 

and Parole, w h i c h r e a d s i n p a r t as f o l l o w s : 

T h i s c o u r t w i l l d e c i d e q u e s t i o n s t h a t have o t h e r w i s e 
been r e n d e r e d moot when one o r more o f t h e f o l l o w i n g 
t h r e e e x c e p t i o n s a p p l y : (1) t h e c a s e i n v o l v e s 
q u e s t i o n s o f g r e a t p u b l i c i m p o r t a n c e ; (2) t h e c o n d u c t 
c o m p l a i n e d o f i s c a p a b l e o f r e p e t i t i o n y e t a v o i d i n g 
r e v i e w ; o r (3) a p a r t y t o t h e c o n t r o v e r s y w i l l s u f f e r 
some d e t r i m e n t w i t h o u t t h e c o u r t ' s d e c i s i o n . Coady v. 
Pennsylvania Board of Probation and Parole, The 
Commonwealth C o u r t o f P e n n s y l v a n i a , No. 598 M. D. 
2001, "an u n r e p o r t e d s i n g l e - j udge 'Memorandum 
O p i n i o n " ' 

The p r e s e n c e o f any one o f t h e s e t h r e e f a c t o r s i s 

s u f f i c i e n t t o d e f e a t a m o o t n e s s c l a i m , as shown i n t h e 

f o l l o w i n g e x a m p l e s : 
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Exception 1, Questions of g r e a t p u b l i c importance, 

Coady v. Pennsylvania Board of Probation and Parole, 

Commonwealth C o u r t o f P e n n s y l v a n i a No. 598 M, D. 2001; 

Exception 2, Capable of r e p e t i t i o n but evading review, 

Moore v. O g i l v i e , 394 U.S. 814. 

Exception 3, A p a r t y would s u f f e r a detriment. In re: 

Stephen J., A p p e l l a t e C o u r t o f I l l i n o i s , S e c o n d D i s t r i c t , 

No. 2-09-0472. 

The p r e s e n t c a s e f a l l s u n d e r e a c h o f t h e t h r e e named 

e x c e p t i o n s , a n d t h e r e f o r e i s n o t moot: 

Exception 1: The p r e s e n t c a s e i n v o l v e s a q u e s t i o n o f 

e x t r e m e p u b l i c i m p o r t a n c e . I t g oes t o t h e q u e s t i o n o f 

w h e t h e r t h e c i t i z e n r y a r e t o be p r o t e c t e d a g a i n s t f r a u d and 

d i s h o n e s t y i n t h e i r e l e c t i o n s . I t goes t o t h e v e r y h e a r t o f 

o u r s e l f g o v e r n m e n t . 

Exception 2: The c o m p l a i n t h e r e i s t h a t t h e l e g i t i m a c y 

o f t h e c a n d i d a t e s , where t h e l e g i t i m a c y o f a t l e a s t one has 

been d e t e r m i n e d t o be i n s e r i o u s d o u b t , i s w i t h o u t any 

q u e s t i o n a c o m p l a i n t t h a t c a n , and p r o b a b l y w i l l r e c u r . 

M o r e o v e r , we n e e d l o o k no f u r t h e r t h a n t h e t h i s p r e s e n t 

c a s e t o c o n c l u d e t h a t i t i s i m p r a c t i c a b l e t o a d j u d i c a t e 

s u c h c a s e s b e t w e e n t h e t i m e names a r e s u b m i t t e d t o t h e 
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S e c r e t a r y o f S t a t e and t h e e l e c t i o n i s h e l d . 

As i s t r u e by a n a l o g y i n t h i s c a s e , e v e r y c o n t e s t o f an 

e l e c t i o n w o u l d s i m i l a r l y be mooted by t h e s h e e r l e n g t h o f a 

t r i a l and a p p e a l s p r o c e s s . Y e t e l e c t i o n s h a p p e n e v e r y y e a r 

and t h e p o t e n t i a l f o r harm i s j u s t as p r e s e n t i n t h e n e x t 

e l e c t i o n c y c l e . Thus t h e c o n d u c t c o m p l a i n e d o f i s c a p a b l e 

o f r e p e t i t i o n , y e t a v o i d i n g r e v i e w . 

Exception 3: W i t h o u t a d e c i s i o n o f t h e c o u r t , M c l n n i s h 

and Goode w i l l s u f f e r a d i r e c t d e t r i m e n t i n t h a t as 

c i t i z e n s t h e y w i l l have b e e n d e p r i v e d o f t h e a s s u r a n c e t h a t 

t h e i r e l e c t i o n was h o n e s t , and t h a t o n l y v o t e s o f 

l e g i t i m a t e c a n d i d a t e s were c o u n t e d and r e c o r d e d . Goode, 

h i m s e l f a p r e s i d e n t i a l c a n d i d a t e , s h o u l d be a s s u r e d t h a t he 

was n o t c o m p e t i n g w i t h an i n e l i g i b l e c a n d i d a t e . 

The c l a s s i c a nd b e s t known c a s e o f a p p l i c a t i o n o f t h e s e 

r u l e s t o r e a c h a d e c i s i o n on nonmootnes i s t h a t o f Roe v. 

Wade i n w h i c h J u s t i c e B l a c k m u n , w r i t i n g f o r t h e m a j o r i t y , 

s a i d i n p a r t : 

The u s u a l r u l e i n f e d e r a l c a s e s i s t h a t an a c t u a l 
c o n t r o v e r s y must e x i s t a t s t a g e s o f a p p e l l a t e o r 
c e r t i o r a r i r e v i e w , and n o t s i m p l y a t t h e d a t e t h e 
a c t i o n i s i n i t i a t e d . United States v, Munsingwear, 
I n c . , 340 U.S. 36 1 9 5 0 ) ; Golden v. Zwickler, 394 
U.S. 102 ( 1 9 6 9 ) ; SEC v. Medical committee for Human 
Rights, 404 U.S. 403 ( 1 9 7 2 ) . 

14 



B u t when, as h e r e , p r e g n a n c y i s a s i g n i f i c a n t f a c t i n 
t h e l i t i g a t i o n , t h e n o r m a l 266-day human g e s t a t i o n 
p e r i o d i s so s h o r t t h a t t h e p r e g n a n c y w i l l come t o 
t e r m b e f o r e t h e u s u a l a p p e l l a t e p r o c e s s i s c o m p l e t e . 
I f t h a t t e r m i n a t i o n makes a c a s e moot, p r e g n a n c y 
l i t i g a t i o n s e l d o m w i l l s u r v i v e much b e y o n d t h e t r i a l 
s t a g e and a p p e l l a t e r e v i e w w i l l be e f f e c t i v e l y d e n i e d . 
Our l a w s h o u l d n o t be t h a t r i g i d . P r e g n a n c y o f t e n 
comes more t h a n o n c e t o t h e same woman, and i n t h e 
g e n e r a l p o p u l a t i o n , i f man i s t o s u r v i v e , i t w i l l 
a l w a y s be w i t h u s . P r e g n a n c y p r o v i d e s a c l a s s i c 
j u s t i f i c a t i o n f o r a c o n c l u s i o n o f n o n m o o t n e s s . I t 
t r u l y c o u l d be " c a p a b l e o f r e p e t i t i o n , y e t e v a d i n g 
r e v i e w " Roe v. Wade, 410 U.S. 113, 166 ( 1 9 7 3 ) . 

I n Roe t h e p r e g n a n t J a n e Roe was s u i n g t h e D i s t r i c t 

A t t o r n e y o f D a l l a s C o u n t y , Texas c l a i m i n g she h a d a r i g h t 

t o an a b o r t i o n , t h e T e x a s l a w o u t l a w i n g a b o r t i o n n o t 

w i t h s t a n d i n g . Roe had h e r baby l o n g b e f o r e t h e c a s e 

r e a c h e d t h e Supreme C o u r t , and i n an o r d i n a r y c a s e i t w o u l d 

be moot. I t was o b v i o u s l y t o o l a t e f o r t h e c o u r t t o g r a n t 

h e r r e l i e f . B u t , as s e e n above, t h e c o u r t a p p l i e d t h e 

mootness e x c e p t i o n s and h e a r d t h e c a s e . 

I n A l a b a m a , t h e c a s e o f Allen v. Bennett ( A p p e n d i x B) i s 

p a r t i c u l a r l y i n s t r u c t i v e , s i n c e i t i n v o l v e s t h e S e c r e t a r y 

o f S t a t e and an e l e c t i o n t h a t i s p a s t . A l l e n c l a i m e d t h a t 

S e c r e t a r y o f S t a t e J i m B e n n e t t e r r o n e o u s l y l e f t h i m o f f t h e 

b a l l o t f o r c i r c u i t j u d g e i n t h e November 2000 g e n e r a l 

e l e c t i o n . I t was a r g u e d t h a t t h e c a s e was moot b e c a u s e t h e 

e l e c t i o n was o v e r . B u t t h e Supreme C o u r t d i s a g r e e d and 
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s a i d : 

However because the outcome of t h i s case could Impact 
future e l e c t i o n s , we h o l d t h a t . . . t h i s c a s e i s n o t 
moot. ( I t a l i c s added.) Allen v. Bennett, 823 So.2d 
679 (Alabama 2001) 

As i s t r u e b y a n a l o g y i n t h i s c a s e , e v e r y c o n t e s t o f an 

e l e c t i o n w o u l d s i m i l a r l y be mooted b y t h e s h e e r l e n g t h o f a 

t r i a l a nd a p p e a l s p r o c e s s . Y e t e l e c t i o n s happen e v e r y y e a r 

and t h e p o t e n t i a l f o r harm i s j u s t as p r e s e n t i n t h e n e x t 

e l e c t i o n c y c l e . I t has t h u s become t h e c a s e l a w i n A l a b a m a 

t h a t e l e c t i o n i s s u e s w i l l n o t become moot s i m p l y b e c a u s e an 

e l e c t i o n h a s p a s s e d . 

F o r t h e r e a s o n s d i s c u s s e d supra, t h i s c a s e i s n o t moot 

as i t q u a l i f i e s u n d e r v a l i d e x c e p t i o n s t o t h e m o o t n e s s 

d o c t r i n e . 

N e x t , Chapman a r g u e d f i v e a d d i t i o n a l r e a s o n s t h a t t h i s 

c a s e s h o u l d be d i s m i s s e d . We s h a l l a d d r e s s e a c h o f t h e s e 

i n t u r n : 

1. The S e c r e t a r y of State has no l e g a l duty to 

i n v e s t i g a t e the q u a l i f i c a t i o n s of a candidate. 

The S e c r e t a r y o f S t a t e i s t h e " c h i e f e l e c t i o n s o f f i c i a l 

i n t h e s t a t e a n d s h a l l p r o v i d e u n i f o r m g u i d a n c e f o r 

e l e c t i o n a c t i v i t i e s " (Code o f A l a . § 17-1-3 ( a ) ) . The 

S e c r e t a r y o f S t a t e ' s d u t i e s u n d e r A l a b a m a law do n o t 
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p r o v i d e an e x c u s e f o r h e r i n a c t i o n , as she seems t o a r g u e . 

I f a b s o l u t e c o m p u l s i o n i n t h e f o r m o f " l e g a l d u t y " were t h e 

o n l y c r i t e r i o n f o r a p e r s o n p e r f o r m i n g h e r d u t y , e s p e c i a l l y 

i n t h e c a s e o f an e l e c t e d o f f i c i a l , c o r r u p t i o n w o u l d be 

rampant, and o u r w h o l e s o c i e t y m i g h t w e l l g r i n d t o a h a l t . 

The f a c t t h a t she has "no l e g a l d u t y " t o do a t h i n g 

c e r t a i n l y d o e s n o t p r e v e n t h e r d o i n g a t h i n g when, as h e r e , 

i t i s t h e r i g h t t h i n g t o do. 

Chapman c i t e d A t t o r n e y G e n e r a l ' s O p i n i o n No. 1998-200. 

{App e n d i x A) C o n t r a r y t o t h e S e c r e t a r y o f S t a t e ' s argument, 

t h i s A t t o r n e y G e n e r a l ' s o p i n i o n s t r o n g l y s u p p o r t s t h e need 

t o d e t e r m i n e t h e l e g i t i m a c y o f a t l e a s t one o f t h e 

p r e s i d e n t i a l c a n d i d a t e s when t h e S e c r e t a r y o f S t a t e has 

been n o t i f i e d t h a t t h e r e i s a s e r i o u s q u e s t i o n o f t h a t 

c a n d i d a t e ' s e l i g i b i l i t y f o r o f f i c e . The o p i n i o n s t a t e s i n 

p a r t : 

I f t h e S e c r e t a r y o f S t a t e h a s k n o w l e d g e g a i n e d f r o m 
an o f f i c i a l s o u r c e a r i s i n g f r o m t h e p e r f o r m a n c e o f 
d u t i e s p r e s c r i b e d b y law t h a t a c a n d i d a t e h a s n o t 
met a c e r t i f y i n g q u a l i f i c a t i o n , t h e S e c r e t a r y o f 
S t a t e s h o u l d n o t c e r t i f y t h e c a n d i d a t e . A t t o r n e y 
G e n e r a l ' s O p i n i o n No. 1998-200, u n d e r t h e h e a d i n g o f 
CONCLUSION. 

The S e c r e t a r y o f S t a t e had g a i n e d k n o w l e d g e f r o m an 

o f f i c i a l s o u r c e t h a t t h e r e was p r o b a b l e c a u s e t o b e l i e v e 
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t h a t B a r a c k Obama had n o t met a c e r t i f y i n g q u a l i f i c a t i o n . 

J o s e p h M. A r p a i o , S h e r i f f o f M a r i c o p a C o u n t y A r i z o n a , a t 

t h e r e q u e s t o f a g r o u p o f A r i z o n a c i t i z e n s , c o n d u c t e d a 

m o n t h s - l o n g i n v e s t i g a t i o n i n t o t h e l e g i t i m a c y o f t h e " b i r t h 

c e r t i f i c a t e " Obama p r e s e n t e d t o t h e p u b l i c as p r o o f o f h i s 

b e i n g a " n a t u r a l - b o r n " c i t i z e n as r e q u i r e d b y t h e 

C o n s t i t u t i o n t o s e r v e as P r e s i d e n t : 

I n an a f f i d a v i t ( A p p e n d i x D) S h e r i f f A r p a i o s t a t e d i n p a r t 

as f o l l o w s : 

7. Upon c l o s e e x a m i n a t i o n o f t h e e v i d e n c e , i t i s my 
b e l i e f t h a t f o r g e r y and f r a u d was l i k e l y c o m m i t t e d i n 
key i d e n t i t y d o cuments i n c l u d i n g P r e s i d e n t Obama's 
l o n g - f o r m b i r t h c e r t i f i c a t e , h i s S e l e c t i v e S e r v i c e 
R e g i s t r a t i o n c a r d , and h i s S o c i a l S e c u r i t y number. 

8. My i n v e s t i g a t o r s and I b e l i e v e t h a t P r e s i d e n t 
Obama's l o n g - f o r m b i r t h c e r t i f i c a t e i s a c o m p u t e r -
g e n e r a t e d document, was m a n u f a c t u r e d e l e c t r o n i c a l l y , 
and t h a t i t d i d n o t o r i g i n a t e i n a p a p e r f o r m a t , as 
c l a i m e d b y t h e W h i t e House. Most i m p o r t a n t l y , t h e 
" r e g i s t r a r ' s s tamp" i n t h e c o m p u t e r g e n e r a t e d document 
r e l e a s e d b y t h e W h i t e House and p o s t e d on t h e W h i t e 
House w e b s i t e , may have b e e n i m p o r t e d f r o m a n o t h e r 
unknown s o u r c e document. The e f f e c t o f t h e stamp n o t 
b e i n g p l a c e d on t h e document p u r s u a n t t o s t a t e a n d 
f e d e r a l l a w s means t h a t t h e r e i s probable cause that 
the document i s a forgery, and therefore, i t cannot be 
used as a v e r i f i c a t i o n , legal or otherwise, of the 
date, place or circumstances of Barack Obama's b i r t h . 
( I t a l i c s a d d e d . A f f i d a v i t o f J o s e p h M. A r p a i o , C 19; 
a l s o E x h i b i t D) 

F u r t h e r , i t i s n o t n o v e l n o r uncommon f o r a 

S e c r e t a r y o f S t a t e t o n o t o n l y i n v e s t i g a t e t h e 
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e l i g i b i l i t y o f p r e s i d e n t i a l c a n d i d a t e s , b u t t o a l s o 

remove them f r o m t h e b a l l o t f o r f a i l u r e t o meet t h e 

minimum r e q u i r e m e n t s o f e l i g i b i l i t y . One s u c h c a s e 

o c c u r r e d i n 1968 i n C a l i f o r n i a , where C a l i f o r n i a 

S e c r e t a r y o f S t a t e F r a n k M. J o r d a n d e t e r m i n e d t h a t 

E l d r i d g e C l e a v e r was i n e l i g i b l e t o s e r v e as p r e s i d e n t 

s i n c e he d i d n o t meet t h e minimum age r e q u i r e m e n t s e t 

by t h e C o n s t i t u t i o n o f 35 y e a r s , and r e f u s e d t o p u t 

h i s name on t h e C a l i f o r n i a , b a l l o t . I n a l e t t e r i s s u e d 

by t h e S e c r e t a r y o f S t a t e t o J a c k W e i n b e r g ( C h a i r m a n , 

Peace and Freedom P a r t y C e n t r a l C o m m i t t e e ) ( A p p e n d i x 

C) he s a i d i n p a r t as f o l l o w s : 

( P ) l e a s e be a d v i s e d t h a t t h i s o f f i c e w i l l n o t c e r t i f y 
E l d r i d g e C l e a v e r as t h e Peace and Freedom c a n d i d a t e 
f o r p r e s i d e n t on t h e November 5, 1968 g e n e r a l e l e c t i o n 
b a l l o t . I n f o r m a t i o n i n o u r p o s s e s s i o n i n d i c a t e s ... 
t h a t Mr. C l e a v e r i s 33 and n o t 35 y e a r s o l d which i s a 
requirement under our federal c o n s t i t u t i o n for 
president. ( I t a l i c s a dded. L e t t e r f r o m F r a n k M. 
J o r d a n t o Mr. J a c k W e i n b e r g , S e p t e m b e r 18, 1968, 
A p p e n d i x C.) 

L i k e w i s e , i n 2012, one P e t a L i n d s a y was s e l e c t e d by t h e 

Peace and Freedom P a r t y t o be i t s P r e s i d e n t i a l c a n d i d a t e on 

t h e 2012 C a l i f o r n i a p r i m a r y b a l l o t . S e c r e t a r y o f S t a t e 

Debra Bowen, h o w e v e r , r e j e c t e d Ms, L i n d s a y , and r e f u s e d t o 

p l a c e h e r name on t h e b a l l o t , b e c a u s e she was 27 y e a r s o l d , 
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and n o t e l i g i b l e u n d e r t h e U.S. C o n s t i t u t i o n , A r t i c l e 2, 

§1, w h i c h r e q u i r e s t h a t c a n d i d a t e s f o r P r e s i d e n t t o be a t 

l e a s t 35 y e a r s o f age. 

2. In regard to candidates f o r P r e s i d e n t , the a u t h o r i t y to 
judge q u a l i f i c a t i o n s r e s t s with Congress. 

C o n t r a r y t o t h i s a s s e r t i o n by Chapman, t h e a u t h o r i t y t o 

d e t e r m i n e q u a l i f i c a t i o n f o r t h e o f f i c e o f P r e s i d e n t o f t h e 

U n i t e d S t a t e s d o es n o t r e s t e x c l u s i v e l y w i t h C o n g r e s s , 

w h i c h has no d i r e c t s t a t u t o r y o r C o n s t i t u t i o n a l means o f 

c h a l l e n g i n g a P r e s i d e n t i a l C a n d i d a t e , o r a P r e s i d e n t 

e l e c t . T h e r e i s no b a r t o a s t a t e o f f i c i a l e n f o r c i n g t h e 

U n i t e d S t a t e s C o n s t i t u t i o n . I n f a c t , t h e S e c r e t a r y o f 

S t a t e has t a k e n an o a t h e x p l i c i t l y t o support t h e U n i t e d 

S t a t e s C o n s t i t u t i o n . A g a i n , as i t i s h e r d u t y as Alabama 

c h i e f e l e c t i o n s o f f i c e r , she i s r e q u i r e d t o e n f o r c e 

A labama E l e c t i o n l a w as w e l l as t h e U n i t e d S t a t e s 

C o n s t i t u t i o n a l p r o v i s i o n s p e r t a i n i n g t o e l e c t i o n s , and, as 

d i s c u s s e d a b o v e , c e r t a i n l y f o r a s t a t e o f f i c i a l t o e n f o r c e 

a C o n s t i t u t i o n a l p r o v i s i o n i s n o t u n p r e c e d e n t e d . See 

supra t h e C a l i f o r n i a S e c r e t a r y o f S t a t e ' s l e t t e r 

a n n o u n c i n g t h e b a r r i n g o f a c a n d i d a t e f o r P r e s i d e n t f r o m 

t h e C a l i f o r n i a b a l l o t f o r f a i l i n g t o meet C o n s t i t u t i o n a l 

r e q u i r e m e n t s . 
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3. The Court l a c k s s u b j e c t matter j u r i s d i c t i o n over 
P l a i n t i f f s ' c laims. 

A g a i n , c o n t r a r y t o Chapman's c o n t e n t i o n , t h e C o u r t does n o t 

l a c k s u b j e c t m a t t e r j u r i s d i c t i o n . The q u e s t i o n p r e s e n t e d 

h e r e i s n o t w h e t h e r t h e e l e c t i o n was p r o p e r l y c o n d u c t e d , o r 

w h e t h e r t h e v o t e s were p r o p e r l y c o u n t e d and r e p o r t e d . 

I n s t e a d , t h e q u e s t i o n i s w h e t h e r one o r more o f t h e 

P r e s i d e n t i a l c a n d i d a t e s were q u a l i f i e d t o h ave t h e i r names 

p l a c e d on t h e b a l l o t . I f , as a p p e a r s p r o b a b l e , f r a u d was 

p e r p e t r a t e d upon t h e S e c r e t a r y o f S t a t e a n d t h e c i t i z e n s o f 

A labama, t h i s C o u r t c e r t a i n l y h a s s u b j e c t m a t t e r 

j u r i s d i c t i o n . 

4. P l a i n t i f f s have f a i l e d to j o i n necessary p a r t i e s . 

T h i s i s a s u i t m e r e l y a s k i n g t h a t t h e S e c r e t a r y o f 

S t a t e do h e r d u t y u n d e r t h e C o n s t i t u t i o n and u n d e r Alabama 

l a w . W h i l e i t i s t r u e t h a t B a r a c k Obama was s p e c i f i c a l l y 

m e n t i o n e d a s a c a n d i d a t e t h a t t h e S e c r e t a r y o f S t a t e n e e d e d 

t o i n v e s t i g a t e , P l a i n t i f f s c o n t e n t i o n a p p l i e s t o t h e 

S e c r e t a r y o f S t a t e ' s d u t i e s t o i n v e s t i g a t e a l l p r e s i d e n t i a l 

c a n d i d a t e s . N e v e r t h e l e s s , f o r P r e s i d e n t Obama, t h e C h a i r m a n 

o f t h e A l a b a m a Democrat P a r t y s o u g h t t o i n t e r v e n e i n t h e 

i n i t i a l c a s e , b u t t h e l o w e r c o u r t d i d n o t a p p r o v e h i s 

r e q u e s t . T h e r e f o r e , Chapman's argument i s w i t h o u t m e r i t . 
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5. P l a i n t i f f s ' c l a i m was f i l e d too l a t e . 

S i n c e P l a i n t i f f s b r o u g h t t h e i r w r i t b e f o r e t h e 2012 

g e n e r a l p r e s i d e n t i a l e l e c t i o n t o o k p l a c e , i t was f i l e d 

t i m e l y . However, e v e n i f t h i s C o u r t were t o h o l d t h a t 

P l a i n t i f f s ' w r i t was u n t i m e l y f o r t h e 2012 e l e c t i o n , t h e 

c o n t e n t i o n s a r e s t i l l v a l i d as t h e y a p p l y n o t o n l y t o t h e 

2012 p r e s i d e n t i a l e l e c t i o n , b u t t o a l l f u t u r e e l e c t i o n s as 

w e l l . P l a i n t i f f s have d e a l t w i t h t h i s q u e s t i o n i n t h e i r 

d i s c u s s i o n o f m o o t n e s s , s u p r a . 

A g a i n , t h e q u e s t i o n o f e l i g i b i l i t y o f c a n d i d a t e s w i l l 

c o n t i n u e t o be an i s s u e i n f u t u r e e l e c t i o n c y c l e s , and t h e 

i s s u e n e e d s t o be r e s o l v e d . O t h e r w i s e more s u i t s i n v o l v i n g 

m a t t e r s c a p a b l e o f r e p e t i t i o n y e t a v o i d i n g r e v i e w w i l l 

f o l l o w i n f u t u r e e l e c t i o n s u n t i l t h i s i s s u e i s r e s o l v e d . 

A d d i t i o n a l important p o i n t s of the argument 

The f o l l o w i n g a d d i t i o n a l p o i n t s a r e i m p o r t a n t t o t h i s 
c a s e : 

1. T h i s Case Is not Moot and Should Be Decided on i t s 
m e r i ts. 

As d i s c u s s e d supra, t h i s c a s e m eets e a c h o f t h e t h r e e 

c o n d i t i o n s f o r n o n m o o t n e s s , any one o f w h i c h i s s u f f i c i e n t 

t o r e n d e r i t nonmoot. 
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P l a i n t i f f s , t h e r e f o r e , r e s p e c t f u l l y r e q u e s t t h a t t h i s 

s u i t move f o r w a r d and be d e c i d e d on i t s m e r i t s s i n c e , j u s t 

as i n Roe v. Wade, a c r i t i c a l q u e s t i o n o f s t a t e w i d e 

i m p o r t a n c e w h i c h i s p r e s e n t e d h e r e i s c e r t a i n t o r e c u r , and 

i s i n need o f a c l e a r a n s w e r f r o m t h i s C o u r t . By a c t i n g 

now t h i s C o u r t c a n p r e v e n t c o n f u s i o n i n f u t u r e e l e c t i o n s 

where i t may o t h e r w i s e a r i s e . 

2. There Is C r e d i b l e Evidence of Fraud In Candidate 
Obama's Purported " B i r t h C e r t i f i c a t e . " 

T h e r e i s s t r o n g t e c h n i c a l e v i d e n c e o f f r a u d i n t h e 

b i r t h c e r t i f i c a t e s u b m i t t e d by B a r a c k Obama. T h i s 

a l l e g a t i o n i s s u b s t a n t i a t e d b y t h e a f f i d a v i t s o f S h e r i f f 

A r p a i o o f M a r i c o p a C o u n t y A r i z o n a , and by t h e l e a d e r o f h i s 

c o l d c a s e p o s s e , M i c h a e l Z u l l o . 

S h e r i f f A r p a i o was f i r s t a s k e d t o u n d e r t a k e an 

i n v e s t i g a t i o n i n t o Obama's l o n g - f o r m b i r t h c e r t i f i c a t e i n 

A u g u s t o f 2011 upon p e t i t i o n by 250 r e s i d e n t s o f M a r i c o p a 

C o u n t y . A r p a i o A f f i d a v i t , § 2 (C38) 

The C o l d C a s e P o s s e was c o m m i s s i o n e d by S h e r i f f A r p a i o 

i n O c t o b e r , 2011, a n d was c o m p r i s e d o f f o r m e r l a w 

e n f o r c e m e n t i n v e s t i g a t o r s a nd p r a c t i c i n g a t t o r n e y s . Z u l l o 

Affidavit,§ 5(C35) 
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M i c h a e l Z u l l o was t h e l e a d i n v e s t i g a t o r f o r t h e C o l d 

Case P o s s e a n d was c h a r g e d w i t h t h e t a s k o f d e t e r m i n i n g 

w h e t h e r t h e e l e c t r o n i c document r e l e a s e d by t h e W h i t e House 

as B a r a c k Obama's b i r t h c e r t i f i c a t e was, i n f a c t , 

a u t h e n t i c . Z u l l o Affidavit,§ 6.(C 35) 

I n F e b r u a r y 2 012, t h e C o l d Case P o s s e i n f o r m e d S h e r i f f 

A r p a i o t h a t t h e r e was l i k e l y f o r g e r y i n v o l v e d w i t h t h e 

documents. § 7. (C36) 

Z u l l o c o n c l u d e d t h a t " t h e document p u b l i s h e d on t h e 

W h i t e House w e b s i t e , i s , a t minimum, m i s l e a d i n g t o t h e 

p u b l i c as i t has no l e g a l i m p o r t and c a n n o t be r e l i e d on as 

a l e g a l document v e r i f y i n g t h e d a t e , p l a c e and c i r c u m s t a n c e 

o f B a r a c k Obama's b i r t h . " § 11. {C36) 

Z u l l o ' s c o n c l u s i o n s "were b a s e d upon, b u t n o t l i m i t e d 

t o , i n p u t f r o m numerous e x p e r t s i n t h e a r e a s o f 

t y p e s e t t i n g , c o m p u t e r g e n e r a t e d d o c u m e n t s , f o r e n s i c 

document a n a l y s i s a n d Adobe c o m p u t e r p r o g r a m s , as w e l l a s , 

r e v i e w o f H a w a i i s t a t e l a w , H a w a i i D e p a r t m e n t o f H e a l t h 

p o l i c i e s a nd p r o c e d u r e s , and c o m p a r i s o n s w i t h numerous 

o t h e r b i r t h r e c o r d s . " § 7. (C36) 
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I n t h e c o u r s e o f t h e i r i n v e s t i g a t i o n , "The 

i n v e s t i g a t o r s a l s o c h r o n i c l e d a s e r i e s o f i n c o n s i s t e n t and 

m i s l e a d i n g r e p r e s e n t a t i o n s t h a t v a r i o u s H a w a i i g o v e r n m e n t 

o f f i c i a l s h a v e made o v e r t h e p a s t f i v e y e a r s r e g a r d i n g 

what, i f any, o r i g i n a l b i r t h r e c o r d s a r e h e l d by t h e H a w a i i 

D e p a r t m e n t o f H e a l t h . " § 12 ( C 3 7 ) . 

Z u l l o ' s c o n c l u s i o n s were a l s o s u p p o r t e d b y t h e sworn 

a f f i d a v i t o f Jerome C o r s i , Ph.D., a j o u r n a l i s t and a u t h o r 

c u r r e n t l y e m p l o y e d as a S e n i o r S t a f f R e p o r t e r by WND.com. 

Dr. C o r s i h o l d s a Ph.D. f r o m H a r v a r d U n i v e r s i t y and has 

e x t e n s i v e l y r e s e a r c h e d OBAMA and h i s p a s t . Dr. C o r s i 

u t i l i z e d h i s e x t e n s i v e r e s e a r c h t o p u b l i s h h i s book 

"Where's t h e B i r t h C e r t i f i c a t e : The Case T h a t B a r a c k Obama 

i s Not E l i g i b l e t o Be P r e s i d e n t . " C o r s i A f f i d a v i t § 9.(C41) 

Dr. C o r s i a i d e d t h e C o l d Case P o s s e ' s i n v e s t i g a t i o n by 

t u r n i n g o v e r a l l t h e r e s e a r c h he c o n d u c t e d t o w r i t e h i s 

book, as w e l l as any s u b s e q u e n t r e s e a r c h . § 6. (C40) 

A t Z u l l o ' s r e q u e s t , Dr. C o r s i f l e w t o P h o e n i x , A r i z o n a 

t o meet w i t h t h e C o l d C a s e P o s s e and p r e s e n t t h e e v i d e n c e 

he had p r o d u c e d f o r t h e book and r e l e v a n t r e s e a r c h he 

c o n d u c t e d s u b s e q u e n t l y . §7 I d . 
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Dr. C o r s i ' s r e s e a r c h , both t h a t p u b l i s h e d and t h a t 

p r i v a t e , " r e v e a l s and shows a l i k e l i h o o d t h a t key i d e n t i t y 

papers f o r P r e s i d e n t Obama have been f o r g e d , i n c l u d i n g h i s 

lo n g - f o r m b i r t h c e r t i f i c a t e r e l e a s e d by the White House on 

A p r i l 27, 2011, and h i s S o c i a l S e c u r i t y Number." § 8 I d . 

Dr. C o r s i s i m i l a r l y c o n c l u d e d t h a t " t h e r e are 

s i g n i f i c a n t i s s u e s o f f a c t t h a t are i n d i s p u t e as t o where 

he was born, H a w a i i as he c l a i m s , or o u t s i d e o f the U n i t e d 

S t a t e s and i t s t e r r i t o r i e s " § 9 (C41) 

Having been p r e s e n t e d the e v i d e n c e by i n v e s t i g a t o r 

Z u l l o and Dr. C o r s i , S h e r i f f A r p a i o c o n c l u d e d t h a t " f o r g e r y 

and f r a u d was l i k e l y committed i n key i d e n t i t y documents 

i n c l u d i n g P r e s i d e n t Obama's l o n g - f o r m b i r t h c e r t i f i c a t e , 

h i s S e l e c t i v e S e r v i c e Card, and h i s S o c i a l S e c u r i t y 

Number." A r p a i o A f f i d a v i t , § 7 (C 39) 

S h e r i f f A r p a i o based h i s c o n c l u s i o n s on i n d i c a t i o n s 

t h a t " P r e s i d e n t Obama's lo n g - f o r m b i r t h c e r t i f i c a t e i s a 

computer-generated document, was manufactured 

e l e c t r o n i c a l l y , and i t d i d not o r i g i n a t e i n a paper format, 

as c l a i m e d by The White House." § 8 I d . 
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I n summary, S h e r i f f A r p a i o u n e q u i v o c a l l y s t a t e d t h a t 

" t h e r e i s p r o b a b l e c a u s e t h a t t h e document i s a f o r g e r y , 

and t h e r e f o r e i t c a n n o t be u s e d as a v e r i f i c a t i o n , l e g a l o r 

o t h e r w i s e , o f t h e d a t e , p l a c e o r c i r c u m s t a n c e o f B a r a c k 

Obama's b i r t h . " I d . ^ 

W i t h t h i s s t r o n g e v i d e n c e o f f r a u d c o m i n g f r o m t h e S h e r i f f 

o f M a r i c o p a C o u n t y A r i z o n a , an o f f i c i a l s o u r c e as p r o v i d e d 

i n t h e A l a b a m a A t t o r n e y G e n e r a l ' s o p i n i o n , i t i s c e r t a i n l y 

r e a s o n a b l e t o r e q u i r e t h e S e c r e t a r y o f S t a t e t o demand f r o m 

Obama a bona f i d e b i r t h c e r t i f i c a t e . 

3. A l l the elements necessary f o r the issuance of a w r i t 
of mandamus are present. 

Mandamus i s a d r a s t i c and e x t r a o r d i n a r y w r i t , t o be 
i s s u e d o n l y where t h e r e i s (1) a c l e a r l e g a l r i g h t t o 
t h e o r d e r s o u g h t ; (2} an i m p e r a t i v e d u t y upon t h e 
r e s p o n d e n t t o p e r f o r m , a c c o m p a n i e d by a r e f u s a l t o do 
s o ; (3) t h e l a c k o f a n o t h e r a d e q u a t e remedy; and {4) 
p r o p e r l y i n v o k e d j u r i s d i c t i o n o f t h e c o u r t . Ex parte 
Integon Corp., 672 So. 2d 497, 499 ( A l a . 1 9 9 5 ) . 

P e t i t i o n e r s a d d r e s s e a c h o f t h e s e e l e m e n t s i n t u r n . 

Apart from the question of the l e g i t i m a c y of Obama's b i r t h 
c e r t i f i c a t e there i s a d i s t i n c t but r e l a t e d question: Obama himself 
acknowledges that h i s f a t h e r i s Barack Obama, Sr., who was born i n 
what i s today Kenya but at the time was a part of B r i t i s h East A f r i c a , 
thus making Obama the e l d e r a B r i t i s h s u bject. This, then, would seem 
to mean that Obama J r . was not a n a t u r a l - b o r n American, since he was 
not born to two U. S. c i t i z e n parents. 
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(1) A c l e a r l e g a l r i g h t to the order sought: 

A p p e l l a n t s h ave a c l e a r l e g a l r i g h t t o t h e o r d e r 

s o u g h t . M c l n n i s h i s a c i t i z e n o f A l a b a m a and o f t h e U n i t e d 

S t a t e s . He i s a r e g i s t e r e d v o t e r who v o t e d i n t h e 2012 

g e n e r a l e l e c t i o n . He p a y s e a c h y e a r a l l t h e numerous t a x e s 

he owes, w h i c h t y p i c a l l y i n c l u d e income t a x e s , r e a l e s t a t e 

t a x e s , and s a l e s t a x e s , among o t h e r s . F u r t h e r , he i s 

b u r d e n e d w i t h h i s s h a r e o f t h e n a t i o n a l d e b t . ^ 

M c l n n i s h has a m a n i f e s t i n t e r e s t i n t h e m a i n t e n a n c e o f 

l a w f u l , c o n s t i t u t i o n a l g o v e r n m e n t , i n t h a t i t i s v i t a l t o 

t h e w e l l b e i n g o f h i m s e l f , h i s p r o g e n y , and h i s p r o p e r t y . 

He c e r t a i n l y has a c l e a r l e g a l r i g h t t o h ave t h e s t a t e ' s 

c h i e f e l e c t i o n s o f f i c e r p e r f o r m h e r d u t i e s t o e n s u r e h o n e s t 

e l e c t i o n s i n f u r t h e r a n c e o f m a i n t a i n i n g a s t a b l e , 

c o n s t i t u t i o n a l g o v e r n m e n t . 

Goode i s a c i t i z e n o f V i r g i n i a and o f t h e U n i t e d 

S t a t e s . He was a c a n d i d a t e f o r t h e O f f i c e o f P r e s i d e n t o f 

^ The n a t i o n a l debt s t a n d s a t a p p r o x i m a t e l y $17.7 t r i l l i o n . 
See h t t p : / / w w w . u s d e b t c l o c k . o r g / In J u l y 2011, t h e Census Bureau 
r e p o r t e d t h e p o p u l a t i o n o f the U n i t e d S t a t e s t o be 311.6 
m i l l i o n . See 
h t t p : / / w w w . c e n s u s . g o v / n e w s r o o m / r e l e a s e s / a r c h i v e s / p o p u l a t i o n / c b l l 
-215.html/ 

The a r i t h m e t i c y i e l d s a debt of $53,719 f o r e v e r y man, 
woman, and c h i l d . 
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the U n i t e d S t a t e s f o r the C o n s t i t u t i o n P a r t y i n the 2012 

p r e s i d e n t i a l e l e c t i o n , and had an i n t e r e s t i n a f a i r 

e l e c t i o n c o n t e s t f o r the o f f i c e of P r e s i d e n t of the U n i t e d 

S t a t e s . B e i n g c o m p e l l e d t o compete f o r s a i d o f f i c e a g a i n s t 

c a n d i d a t e s who may not be e l i g i b l e f o r the o f f i c e d e n i e s 

Mr. Goode h i s r i g h t t o run a g a i n s t o n l y q u a l i f i e d 

c a n d i d a t e s . Even though the e l e c t i o n was c o n c l u d e d he 

s t i l l s u f f e r e d i r r e p a r a b l e i n j u r y as a c a n d i d a t e f o r the 

o f f i c e o f P r e s i d e n t s i n c e he was p r e v e n t e d from competing 

on an e q u a l p l a y i n g f i e l d , and he a l s o has a d i r e c t and 

p e r s o n a l i n t e r e s t i n h a v i n g the h i s t o r i c a l r e c o r d 

a c c u r a t e l y r e c o r d e d . Should the v o t e s of any i n e l i g i b l e 

c a n d i d a t e s be i n c l u d e d i n the t a l l y t h a t would not be the 

case. See H o l l a n d e r v. McCain, 566 F.Supp,2d 63,68 (D.N.H. 

2008) 

(2) An Imperative duty upon the respondent to perform, 
accompanied by a r e f u s a l to do so. 

The S e c r e t a r y o f S t a t e i s r e s p o n s i b l e f o r o v e r s e e i n g 

a l l e l e c t i o n s (Code of A l a . § 17-1-3 ( a ) ) , and the p r i n t i n g 

of b a l l o t s , i n the S t a t e of Alabama. Code of A l a . 1975 §17-

14-20, e t seq. The i m p e r a t i v e duty of the S e c r e t a r y of 

S t a t e of Alabama stems from t h e oa t h of o f f i c e t h a t she 

took a t t h e time she assumed o f f i c e : 
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I , s o l e m n l y swear ( o r a f f i r m , as t h e c a s e may 
be) t h a t I w i l l s u p p o r t t h e C o n s t i t u t i o n o f t h e 
U n i t e d S t a t e s , and t h e C o n s t i t u t i o n o f t h e S t a t e o f 
A l a b a m a , so l o n g as I c o n t i n u e a c i t i z e n t h e r e o f ; 
and t h a t I w i l l f a i t h f u l l y and h o n e s t l y d i s c h a r g e 
t h e d u t i e s o f t h e o f f i c e upon w h i c h I am a b o u t t o 
e n t e r , t o t h e b e s t o f my a b i l i t y . So h e l p me God." 
A l a . C o n s t , o f 1901, a r t . X V I , §279, c l . 1. 

F u r t h e r , A l a . Code 1975 §17-9-3 i n s t r u c t s t h e 

S e c r e t a r y o f S t a t e as f o l l o w s : " ( a ) The f o l l o w i n g p e r s o n s 

s h a l l be e n t i t l e d t o have t h e i r names p r i n t e d on t h e 

a p p r o p r i a t e b a l l o t f o r t h e g e n e r a l e l e c t i o n , provided they 

are otherwise q u a l i f i e d f o r t h e o f f i c e t h e y s e e k . . . . " 

(Emphasis added.) (Those so e n t i t l e d a r e t h e n l i s t e d , 

e.g., t h o s e c e r t i f i e d b y t h e i r r e s p e c t i v e p a r t i e s . ) 

" [ P ] r o v i d e d t h e y a r e o t h e r w i s e q u a l i f i e d " i s n o t mere 

s u r p l u s a g e a d d e d a t whim by t h e L e g i s l a t u r e , b u t was 

i n c l u d e d i n t h e l a w f o r a s u b s t a n t i v e p u r p o s e . By a l l o w i n g 

o n l y t h o s e who a r e " o t h e r w i s e q u a l i f i e d " t o a p p e a r on t h e 

b a l l o t , t h e s t a t u t e c l e a r l y i m p l i e s t h a t t h e r e w i l l be 

t h o s e who s e e k o f f i c e who a r e n o t q u a l i f i e d , and s u c h 

p e r s o n s a r e n o t e n t i t l e d , n o r e v e n p e r m i t t e d , t o h ave t h e i r 

names on t h e b a l l o t . 
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T h i s p h r a s e makes c l e a r t h a t t h e l a w m a k e r s were 

a n t i c i p a t i n g t h a t names m i g h t be s u b m i t t e d t o t h e S e c r e t a r y 

o f S t a t e w h i c h were l e g i t i m a t e prima f a c i e , b u t n o t 

l e g i t i m a t e de facto, and t h a t s u c h as t h e s e s h o u l d n o t be 

a l l o w e d on t h e b a l l o t b y t h e s t a t e ' s c h i e f e l e c t i o n s 

o f f i c i a l . 

The U.S. C o n s t i t u t i o n , w h i c h t h e S e c r e t a r y o f S t a t e has 

t a k e n an o a t h t o u p h o l d , p r o v i d e s a s p e c i f i c s e t o f 

r e q u i r e m e n t s f o r one t o be e l i g i b l e f o r t h e O f f i c e o f 

P r e s i d e n t o f t h e U n i t e d S t a t e s . As t h e Supreme C o u r t has 

c l a r i f i e d , " . . . t h e power and j u r i s d i c t i o n o f t h e S t a t e i s 

e x c l u s i v e , w i t h t h e e x c e p t i o n o f t h e p r o v i s i o n s as t o t h e 

number o f e l e c t o r s and t h e i n e l i g i b i l i t y o f c e r t a i n 

p e r s o n s , so f r a m e d t h a t C o n g r e s s i o n a l and F e d e r a l i n f l u e n c e 

m i g h t be e x c l u d e d . " McPherson v. Blacker, 146 U.S. 1, 35 

( 1 8 9 2 ) . The s t a t e s may n o t i n any way a l t e r t h e 

e l i g i b i l i t y r e q u i r e m e n t s mandated by t h e C o n s t i t u t i o n . 

The o a t h o f o f f i c e i s t h e common r o o t f r o m w h i c h t h e 

t h r e e b r a n c h e s o f g o v e r n m e n t s p r i n g . I t i s so v i t a l t o o u r 

f o r m o f g o v e r n m e n t t h a t J u s t i c e M a r s h a l l c i t e d t h e Supreme 

C o u r t J u s t i c e s ' o a t h as t h e g r o u n d s f o r e s t a b l i s h i n g 
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j u d i c i a l r e v i e w . Marbury v. Madison, 5 U.S. 137. I n 

f i d e l i t y t o h e r o a t h o f o f f i c e , s u p r a , i n w h i c h she swore 

( o r a f f i r m e d ) t h a t she w o u l d "... s u p p o r t . . . t h e 

C o n s t i t u t i o n o f t h e S t a t e o f A l a b a m a . . . , " and i n v i e w o f 

t h e i n s t r u c t i o n s c o n t a i n e d i n A l a . Code 19'?5 §17-9-3, 

supra, c o d i f i e d i n l a w u n d e r t h e A l a b a m a C o n s t i t u t i o n , t h e 

S e c r e t a r y o f S t a t e has an i m p e r a t i v e d u t y t o d e t e r m i n e 

w h e t h e r t h e c a n d i d a t e s meet t h e C o n s t i t u t i o n a l r e q u i r e m e n t s 

f o r t h e P r e s i d e n c y and a r e e l i g i b l e f o r p l a c e m e n t on t h e 

b a l l o t . T h i s i s c e r t a i n l y t r u e i n t h e c a s e o f a w o u l d - b e 

c a n d i d a t e a b o u t whom t h e r e i s c r e d i b l e d o u b t c o n c e r n i n g h i s 

q u a l i f i c a t i o n s f o r t h e o f f i c e s o u g h t . 

The S e c r e t a r y o f S t a t e , a c t i n g on b e h a l f o f t h e S t a t e 

o f A l a b a m a , must, o f c o u r s e , obey t h e U.S. C o n s t i t u t i o n . 

" I t w o u l d be s u p e r f l u o u s t o r e s t a t e a l l t h e o c c a s i o n s on 

w h i c h t h i s C o u r t has i m p o s e d upon s t a t e o f f i c i a l s a d u t y t o 

obey t h e r e q u i r e m e n t s o f t h e C o n s t i t u t i o n , o r c o m p e l l e d t h e 

p e r f o r m a n c e o f s u c h d u t i e s ; i t may s u f f i c e t o r e f e r 

t o Brown v. Board of Education, 349 U.S. 294 ( 1 9 5 5 ) , 

and Cooper v. Aaron, 358 U.S. 1 ( 1 9 5 8 ) . " Puerto Rico 

V.Branstad, 483 U.S. a t 228. I f t h e S e c r e t a r y o f S t a t e 

a l l o w s an i n e l i g i b l e p e r s o n t o r u n f o r t h e O f f i c e o f 
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P r e s i d e n t o f t h e U n i t e d S t a t e s i t w o u l d be i n d i r e c t 

v i o l a t i o n o f t h e U.S. C o n s t i t u t i o n . T h i s outcome c a n n o t be 

a l l o w e d . 

Y e t on F e b r u a r y 2, 2012, A p p e l l a n t M c l n n i s h , t o g e t h e r 

w i t h h i s a t t o r n e y and o t h e r s , v i s i t e d t h e O f f i c e o f t h e 

S e c r e t a r y o f S t a t e , d u r i n g w h i c h m e e t i n g t h e Hon. E m i l y 

Thompson, D e p u t y S e c r e t a r y o f S t a t e , s p e a k i n g i n t h e 

a b s e n c e o f and f o r t h e S e c r e t a r y o f S t a t e , r e p r e s e n t e d t h a t 

h e r o f f i c e w o u l d n o t i n v e s t i g a t e t h e l e g i t i m a c y o f any 

c a n d i d a t e , t h u s v i o l a t i n g h e r d u t i e s u n d e r t h e U.S. and 

A l a b a m a C o n s t i t u t i o n s . I t i s c l e a r t h a t t h e S e c r e t a r y o f 

S t a t e i s u n l a w f u l l y r e f u s i n g t o p e r f o r m h e r c o n s t i t u t i o n a l 

d u t y and must t h e r e f o r e be o r d e r e d t o do s o . 

(3) Lack of Another Adequate Remedy 

A l a b a m a ' s E l e c t i o n C o n t e s t s t a t u t e s , A l a . Code 1975 § 

17-9-3 e t . seq, g o v e r n o n l y an e n u m e r a t e d l i s t o f e l e c t e d 

o f f i c e s t h a t may be c o n t e s t e d . T h i s s t a t u t e a l l o w s f o r 

c h a l l e n g e s t o a l l A l a b a m a s t a t e o f f i c e r s , as w e l l as t h o s e 

e l e c t e d t o t h e j u d i c i a r y i n t h e s t a t e . T h i s s t a t u t e does 

n o t m e n t i o n any f e d e r a l o f f i c e , and s p e c i f i c a l l y d o es n o t 

m e n t i o n t h e O f f i c e o f P r e s i d e n t o f t h e U n i t e d S t a t e s . 

A l a . Code § 17-16-44 f u r t h e r p r o v i d e s : 
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No j u r i s d i c t i o n e x i s t s i n o r s h a l l be e x e r c i s e d by 
any j u d g e o r c o u r t t o e n t e r t a i n any p r o c e e d i n g f o r 
a s c e r t a i n i n g t h e l e g a l i t y , c o n d u c t , o r r e s u l t s o f 
any e l e c t i o n , e x c e p t so f a r as a u t h o r i t y t o do so 
s h a l l be s p e c i a l l y and s p e c i f i c a l l y e n u m e r a t e d and 
s e t down by s t a t u t e . 

Thus § 17-9-3 i s t h e o n l y e l e c t i o n c o n t e s t s t a t u t e , and 

i t does n o t p r o v i d e f o r a c o n t e s t t o t h e e l e c t i o n o f t h e 

P r e s i d e n t o f t h e U n i t e d S t a t e s . M o r e o v e r , A l a Code 1975 

§17-16-44 s p e c i f i c a l l y e l i m i n a t e s j u r i s d i c t i o n t o c h a l l e n g e 

o t h e r e l e c t i o n s . Thus, t h e s e Alabama s t a t u t e s do n o t 

a d d r e s s t h e i s s u e o f e l i g i b i l i t y and t h e r e i s no o t h e r 

a d e q u a t e remedy. The S e c r e t a r y o f S t a t e i s t h e s o l e 

g o v e r n m e n t o f f i c i a l who i s i n a p o s i t i o n t o i n t e r d i c t t h e 

name o f an i l l e g i t i m a t e c a n d i d a t e and e x c l u d e i t f r o m t h e 

b a l l o t . 

I f t h e S e c r e t a r y o f S t a t e f a i l e d t o p e r f o r m t h i s d u t y , 

i t w o u l d mean she was v i o l a t i n g t h e h i g h e s t l a w o f t h i s 

l a n d , t h e U.S. C o n s t i t u t i o n . I t w o u l d a l s o mean t h a t a 

wrong o f t h e most s e r i o u s s o r t w o u l d go u n a t t e n d e d , namely 

one o r more p e r s o n s a b o u t whom t h e r e were l e g i t i m a t e 

q u e s t i o n s c o n c e r n i n g t h e i r e l i g i b i l i t y f o r t h e O f f i c e o f 

P r e s i d e n t o f t h e U n i t e d S t a t e s w o u l d be p l a c e d on t h e 

b a l l o t -- and p o s s i b l y e v e n e l e c t e d f o r t h a t o f f i c e 

w i t h o u t b e i n g e l i g i b l e t o h o l d i t . 
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B u t e q u i t y demands t h a t f o r e v e r y wrong t h e r e be a 

remedy. I n t h i s i n s t a n c e t h e o b v i o u s remedy i s an 

e x t r a o r d i n a r i l y s i m p l e one. I t i s t o r e q u i r e e a c h 

c a n d i d a t e t o do what e v e r y t e e n a g e r i s r e q u i r e d t o do t o 

g e t a l e a r n e r ' s p e r m i t . I t i s t o p r o d u c e a bona f i d e b i r t h 

c e r t i f i c a t e , A l a . Code 1975 §32-6-8(b) and t h e S e c r e t a r y o f 

S t a t e i s t h e o f f i c i a l t o c a u s e t h a t t o happen. 

(4) Properly Invoked J u r i s d i c t i o n of the Court 

C i r c u i t c o u r t s have o r i g i n a l j u r i s d i c t i o n t o h e a r c a s e s 

i n v o l v i n g mandamus p u r s u a n t t o A l a . Code 1975 §6-6-640. See 

e.g. Ex parte C o l l i n S r 84 So. 3d 48, 50 ( A l a . 2 0 1 0 ) . 

4. Ala. Code 1975 §17-16-44 Does Not Bar This Action. 

The a f o r e m e n t i o n e d A l a . Code 1975, §17-16-44 p r o v i d e s : 

"No j u r i s d i c t i o n e x i s t s i n o r s h a l l be e x e r c i s e d 
b y any j u d g e o r c o u r t t o e n t e r t a i n any p r o c e e d i n g 
f o r a s c e r t a i n i n g t h e l e g a l i t y , c o n d u c t , o r r e s u l t s 
o f any e l e c t i o n , e x c e p t so f a r as a u t h o r i t y t o do 
so s h a l l be s p e c i a l l y and s p e c i f i c a l l y e n u m e r a t e d 
and s e t down by s t a t u t e . " 

I n t h e c a s e o f Rice v. Chapman, 51 So. 3d 2 8 1 ( 2 0 1 0 ) t h e 

A labama Supreme C o u r t i n v o k e d Code o f A l a . 1975 §17-16-44, 
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t h e s o - c a l l e d " j u r i s d i c t i o n s t r i p p i n g s t a t u t e , " and 

c o n c l u d e d t h a t i t h a d no j u r i s d i c t i o n t o h e a r t h e l a w s u i t . 

I n Rice, t h e p l a i n t i f f s o u g h t t o p r e v e n t t h e R e p u b l i c a n 

P a r t y f r o m c a n v a s s i n g v o t e s c a s t f o r a p o s s i b l y i n e l i g i b l e 

c a n d i d a t e who had a l l e g e d l y n o t t i m e l y q u a l i f i e d . The 

Alabama Supreme C o u r t f o u n d t h a t t h e p r e v e n t i o n o f a p a r t y 

f r o m c a n v a s s i n g v o t e s w o u l d " i m p a c t t h e ' c o n d u c t ' " o f t h e 

R e p u b l i c a n P r i m a r y e l e c t i o n , one o f t h e s p e c i f i c a l l y 

p r o h i b i t e d a c t i o n s . I t was f o r t h i s r e a s o n t h a t t h e C o u r t 

f o u n d t h a t §17-16-44 s t r i p p e d t h e C o u r t f r o m h a v i n g s u b j e c t 

m a t t e r j u r i s d i c t i o n . 

Y e t i t i s o n l y t h e p r o c e e d i n g s t h a t e n t e r t a i n t h e 

" l e g a l i t y , c o n d u c t , o r r e s u l t s o f any e l e c t i o n " t h a t §17-

16-44 p r e v e n t s . U n l i k e Rice, t h i s l a w s u i t d oes n o t s e e k t o 

q u e s t i o n t h e l e g a l i t y o f t h e e l e c t i o n , n o r does i t i m p a c t 

t h e " c o n d u c t " o f t h e e l e c t i o n , n o r does i t c o n t e s t t h e 

r e s u l t s o f an e l e c t i o n . R a t h e r t h i s l a w s u i t i s a b o u t t h e 

e l i g i b i l i t y o f t h o s e s e e k i n g t o p a r t i c i p a t e i n t h e e l e c t i o n 

and t h e d u t y o f t h e S e c r e t a r y o f S t a t e t o d e t e r m i n e t h e 

e l i g i b i l i t y o f t h o s e a t t e m p t i n g t o p a r t i c i p a t e . Thus, none 

o f t h e p r o h i b i t e d a c t i o n s o f §17-16-44 a r e i m p l i c a t e d by 
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t h i s l a w s u i t and t h i s l a w s u i t i s n o t b a r r e d by t h a t 

s t a t u t e . 

F u r t h e r § 17-16-44 does n o t p r e e m p t t h e U. S. 

C o n s t i t u t i o n i n i t s demands made on a c a n d i d a t e f o r t h e 

o f f i c e o f P r e s i d e n t o f t h e U n i t e d S t a t e s . 

CONCLUSION 

I t w o u l d be p a r a d o x i c a l b e y o n d measure i f t h e r e a l and 

g r a v e q u e s t i o n o f t h e l e g i t i m a c y o f t h e de facto P r e s i d e n t , 

a q u e s t i o n w h i c h l i e s a t t h e v e r y h e a r t o f o u r A m e r i c a n 

C o n s t i t u t i o n a l Government, were l e f t u n r e s o l v e d f o r want o f 

t h e s i m p l e s t o f d o c u m e n t s , a b i r t h c e r t i f i c a t e . As 

e x p l a i n e d supra, a t e e n a g e r a p p l y i n g f o r a l e a r n e r ' s 

l i c e n s e must s u b m i t an o r i g i n a l , bona f i d e b i r t h 

c e r t i f i c a t e . The same i s t r u e f o r a Boy S c o u t b e f o r e he 

j o i n s a t r o o p . C o u l d a n y c l e v e r e x c u s e , any a r t f u l w o r d s , 

any s l e i g h t o f hand w i t h c o m p u t e r s o f t w a r e , p o s s i b l y 

p r o v i d e an h o n o r a b l e r a t i o n a l e f o r t h e C o m m a n d e r - i n - C h i e f 

t o w i t h h o l d h i s b i r t h c e r t i f i c a t e f r o m t h e v i e w o f A l a b a m a 

c i t i z e n s , and f r o m t h e A m e r i c a n p u b l i c ? 

T h i s h o n o r a b l e C o u r t has a t i t s f i n g e r t i p s t h e power 

t o r e s o l v e t h i s monumental conundrum. By g r a n t i n g 

P e t i t i o n e r ' s r e q u e s t f o r a W r i t o f Mandamus i t w i l l be 
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r e s o l v e d . E i t h e r a bone f i d e b i r t h c e r t i f i c a t e w i l l be 

s i m p l y p r o d u c e d , o r i t w i l l n e c e s s a r i l y be a d m i t t e d n o t t o 

e x i s t . E i t h e r way, t h i s most i m p o r t a n t o f l e g a l q u e s t i o n s 

w i l l have b e e n a n s w e r e d , t h e p u r i t y o f A l a b a m a ' s b a l l o t 

m a i n t a i n e d , and t h e a n x i e t y o f A l a b a m a c i t i z e n s s t i l l e d . 

As r e c o u n t e d supra, t h e D e p u t y S e c r e t a r y o f S t a t e 

e x p l a i n e d t h a t h e r o f f i c e was w i t h o u t an i n v e s t i g a t i v e 

means. The remedy c a l l e d f o r h e r e , however, r e q u i r e s no 

i n v e s t i g a t i o n . I t m e r e l y r e q u i r e s t h e p r o d u c t i o n o f what 

p u r p o r t e d l y a l r e a d y e x i s t s , a v e r y o r d i n a r y , commonplace 

t h i n g : a b i r t h c e r t i f i c a t e . I t r e q u i r e s v i r t u a l l y no 

e x p e n d i t u r e o f t i m e o r money by t h e S e c r e t a r y o f S t a t e . 

A maxim o f e q u i t y h o l d s t h a t f o r e v e r y wrong t h e r e i s 

a remedy. S h o u l d t h e C o u r t n o t i s s u e t h e w r i t h e r e 

r e q u e s t e d . P e t i t i o n e r s , as w e l l as t h e p e o p l e o f A l a b a m a , 

w o u l d be l e f t w i t h o u t a remedy f o r t h e wrong o f a d m i t t i n g 

t o t h e b a l l o t t h e name o f one whose l e g i t i m a c y i s i n 

s e r i o u s d o u b t . N o r i s i t a t y p i c a l c a n d i d a t e t h a t i s i n 

q u e s t i o n . He does n o t s e e k t o be a l e g i s l a t o r among o t h e r s 

who c o n s t i t u t e t h e L e g i s l a t i v e B r a n c h , n o r a j u d g e among 

o t h e r s who c o n s t i t u t e t h e J u d i c i a l B r a n c h . No, he s e e k s t o 

be t h e s i n g l e p e r s o n who c o n s t i t u t e s t h e E x e c u t i v e B r a n c h , 
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t h e P r e s i d e n t o f t h e U n i t e d S t a t e s . 

U n c o r r e c t e d , t h i s w o u l d r e s u l t , n o t w i t h o u t some 

j u s t i f i c a t i o n , i n t h e i m p r e s s i o n among t h e c i t i z e n s t h a t 

t h e i r g o v e r n m e n t was d y s f u n c t i o n a l and has i g n o r e d t h e i r 

r e a l c o n c e r n s . And when t h e g o v e r n e d l o s e f a i t h i n t h e i r 

g o v e r n o r s , s o c i e t y c a n s u f f e r g r i e v o u s l y . We u r g e n t l y a s k 

t h i s h o n o r a b l e C o u r t t o g r a n t t h i s w r i t o r d e r i n g t h e 

S e c r e t a r y t o o b t a i n b i r t h c e r t i f i c a t e s f r o m t h e c a n d i d a t e s 

f o r P r e s i d e n t o f t h e U n i t e d S t a t e s f o r t h e e l e c t i o n w h i c h 

was h e l d i n November, 2012, and do t h e same f o r a l l 

c a n d i d a t e s i n f u t u r e p r e s i d e n t i a l e l e c t i o n s . I f s u c h b i r t h 

c e r t i f i c a t e s a r e n o t f o r t h c o m i n g w i t h i n 45 d a y s a f t e r o r d e r 

o f t h i s C o u r t , t h e v o t e s c e r t i f i e d f o r any c a n d i d a t e n o t 

r e s p o n d i n g s h o u l d be d e c e r t i f i e d . 
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A G O 1998-200. 

Alabama Attorney General Opinions 

1998. 

A G O 1998-200. 

1998-200 

August 12, 1998 

Honorable J i m Bennett 

Secretary of State 

P .O . Box 5616 

Montgomery, A l a b a m a 36103 

Secretary of State - Cand ida tes - Bal lots - Polit ical Part ies 

The Secretary of State d o e s not have an obligation to evaluate all of the quali f ications of the 

nominees of polit ical part ies and independent candidates for state off ices prior to certifying such 

nominees and cand ida tes to the probate judges pursuant to sec t ions 17-7-1 and 17-16-40 of the 

C o d e of A l a b a m a . If the Secre tary of State has knowledge ga ined from an official source arising 

from the per formance of dut ies prescr ibed by law, that a candidate has not met a certifying 

qualif ication, the Secre ta ry of State should not certify the candidate. 

The law does not prohibit the Secre ta ry of State from informing the probate judges of his or her 

reason for non-cert i f icat ion. 

Dear Mr. Bennett ; 

This opinion of the Attorney Genera l is i ssued in response to your request. 

Q U E S T I O N 1 

Does the Secre ta ry of State have the obligation to evaluate any quali f ications of the nominees of 

political part ies and independent candidates for state offices prior to certifying such nominees and 

candidates to the probate judges pursuant to sect ions 17-7-1 and 17-16-40 of the C o d e of 

A l a b a m a ? 

F A C T S A N D A N A L Y S I S 

Sect ion 17-16-40 of the C o d e of A l a b a m a provides: The Secre ta ry of State shal l , within 4 5 days 

after the s e c o n d primary elect ion, certify to the probate judge of e a c h county in the state a 
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separate list of nominees of each party for office and for each candidate who has requested to be 

an independent candidate and has filed a written petition in acco rdance with Sec t ion 17-7-1 (a)(3), 

except nominees for county off ices, to be voted for by the voters of such county. A L A . C O D E § 17-

16- 40 (1995). 

Sect ion 17-7-1 provides in pertinent part: (c) The Secre tary of State must, not later than 45 days 

after the second primary, certify to the probate judge of each county in the state, in the case of an 

officer to be voted for by the electors of the whole state, and to the probate judges of the counties 

compos ing the circuit or district in c a s e of an officer to be voted for by the electors of a circuit or 

district, upon suitable b lanks to be prepared by him or her for that purpose, the fact of nomination 

or independent cand idacy of each nominee or independent candidate or candidate of a party who 

did not receive more than 20 percent of the entire vote cast in the last genera l elect ion preceding 

the primary who has qual i f ied to appear on the general elect ion b a l l o t . . . . A L A . C O D E § 17-7-1 (c) 

(1995). 

You r quest ion concerns whether the Secretary of State has an obligation to evaluate any 

qualif ications of the nominees for political office. The C o d e does not require the Secre tary of State 

to determine whether e a c h nominee meets all the quali f ications for his or her particular office. 

S o m e of the quali f ications, however , are within the Secre tary of State 's official knowledge. By 

official knowledge I mean knowledge gained from an official source arising from the performance 

of duties prescr ibed by law. For example , candidates are required to file s tatements of economic 

interest with the Eth ics C o m m i s s i o n . A L A . C O D E § 36-25-15 (Supp. 1997). If the Eth ics 

Commiss ion provides the Secre ta ry of State with formal notice of those candidates who have not 

filed statements of economic interest, the Secretary of State has official knowledge that the 

candidates have failed to meet a certifying deadl ine. Only those candidates meet ing the filing 

requirements are entitled to be on the ballot. A L A . C O D E § 36-25-15(c) (Supp. 1997). If the 

Secretary of State has official knowledge that a candidate has not met a certifying qualif ication, the 

Secretary of State should not certify the candidate. 

Similarly, sect ion 17-16-40 p laces a duty on the Secretary of State to certify only those 

independent candidates who have filed a written petition in acco rdance with Sec t ion 17-7-1 (a)(3). 

The Secretary of State has the duty to ensure that the written petition fi led by an independent 

candidate is in acco rdance with sect ion 17-7-1 (a)(3). Th is Off ice has previously determined that 

the Secretary of State is respons ib le for verifying s ignatures on a petition to run as an independent 

candidate. Opin ion to Honorab le Perry A . Hand, dated Apri l 19, 1990, A . G . No . 90-00223. Sect ion 

17- 7-1 (a)(3) a lso requires each independent candidate to file a petition with the Secre tary of State 

on or before 5: 00 p.m. s ix days after the second primary e lect ion. A L A . C O D E § 17-7-1 (a)(3) 

(1995). This Off ice has previously conc luded statutes sett ing the time for filing a certif icate of 

nomination are mandatory. Opin ion to Honorable Ear lean Isaac, dated Ju ly 29 , 1998, A . G . No. 98-

00194. Whether a petition by an independent candidate fulfills the requirements of sect ion 17-7-

1 (a)(3) is within the official knowledge of the Secretary of State . A l a b a m a law directs the Secretary 

of State to certify only independent candidates who have properly filed pursuant to sect ion 17-7-
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1(a)(3). 

Moreover, candidates w h o have been put in nomination by a primary elect ion or by a caucus , 

convent ion, mass meet ing, or other assemb ly of a political party must meet a statutorily 

establ ished filing deadl ine. See A L A . C O D E § 17-7-1 (a)(1) & (2) (1995). If the candidate is 

required to file with the Secre ta ry of State, it is within the Secre tary of State 's official knowledge as 

to whether the deadl ine w a s met. A s stated above, if the Secretary of State has official knowledge 

that a candidate has not met a certifying qualif ication, the Secretary of State shou ld not certify the 

candidate. 

C O N C L U S I O N 

The Secretary of State does not have an obligation to evaluate all of the quali f ications of the 

nominees of political part ies and independent candidates for state off ices prior to certifying such 

nominees and cand idates to the probate judges pursuant to sect ions 17-7-1 and 17-16-40 of the 

C o d e of A l a b a m a . If the Secre tary of State has knowledge ga ined from an official source arising 

from the per formance of duties prescr ibed by law, that a candidate has not met a certifying 

qualif ication, the Secre ta ry of State should not certify the candidate. 

Q U E S T I O N 2 

If the answer to quest ion #1 is in the affirmative, is it permissible for the Secre ta ry of State to a lso 

notify the probate j udges of the disquali f icat ion of those nominees of political part ies and 

independent cand idates for state office which have been determined to be disqual i f ied and set out 

the reason for disqual i f icat ion in order for the probate judges to be informed of the bas is of the 

Secretary of State 's dec is ion in those ins tances? 

F A C T S , A N A L Y S I S , & C O N C L U S I O N 

A s stated above, the Secre ta ry of State should not certify a candidate w h e n he has official 

knowledge that the candidate is not entitled to be on the ballot. The law does not prohibit the 

Secretary of State from informing the probate judges of his or her reason for non-certi f ication. 

Q U E S T I O N 3 

If the answer to quest ion #1 is in the affirmative, is the obligation to evaluate quali f ications limited 

to a ministerial review based upon the facts within the Secretary of State 's p o s s e s s i o n , or does it 

a lso extend to an obl igat ion to invest igate factual al legat ions concern ing the qual i f icat ions of 

candidates for state of f ices? 

F A C T S , A N A L Y S I S , & C O N C L U S I O N 

A s stated above, the C o d e does not require the Secretary of State to determine whether each 

nominee meets all the qual i f icat ions for his or her particular office. The Secre ta ry of State does 

have an obligation to review qual i f icat ions based on facts within his official knowledge. 

Q U E S T I O N 4 
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If the answer to quest ion #1 is in the affirmative and the answer to quest ion #3 provides a fact

finding obligation for the Secretary of State in reviewing the qual i f icat ions of candidates for state 

offices, is the investigation of factual al legat ions a judicial obligation of the Secretary of State 

requiring due p rocess of law or an extension of the Secretary of State 's ministerial duty? 

F A C T S , A N A L Y S I S , & C O N C L U S I O N 

A s stated in quest ion 3, the Secretary of State has no duty to investigate facts not within his official 

knowledge; therefore, this quest ion need not be add ressed . 

I hope this opinion answers your quest ions. If this Off ice can be of further ass is tance , p lease 

contact Brenda F. Smi th of my staff. 

Sincerely, 

BILL P R Y O R 

Attorney Genera l 

By: J A M E S R. S O L O M O N , J R . 

Chief, Opin ions Div is ion 

B P / W B M 

B7.98 /M 
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823 So .2d 679 (Ala. 2001) , 1992289, A l len v. Bennett 

P a g e 679 

823 So.2d 679 (Ala. 2001) 

Nelson Allen, 

V. 

Jim Bennett, as Secretary of State of the State of Alabama. 

1992289. 

Supreme Court of Alabama. 

December 28, 2001. 

P a g e 680 

J o s e p h W . Hudson , Jaspe r , for appel lant. 

Bill Pryor, atty. gen. , and Char les Brinsfield Camphe l l and Wi l l iam P . Cll i ford III, asst.attys. gen. , 

for Appe l l ees Secre ta ry of state, J i m Bennett . 

Algert S . Agr ico la , Jr. , of Wa l l ace , Jo rdan , Ratliff & Brandt, L .L .C . , Montgomery, for appel lee don 

Bervi l l . 

B R O W N , Just ice . 

Ne lson A l len appea ls from a judgment in an action filed by J im Bennett , as Secre tary of State of 

the State of A l a b a m a , declar ing, a m o n g other things, that A l len should not be certif ied on the ballot 

for the November 2000 genera l elect ion as the Democrat ic Party candidate for a district court 

judgeship in Wa lke r County . W e affirm. 

I. 

O n December 1, 1999, J u d g e War ren Laird, Jr . , res igned, creat ing a vacancy in the office of 

district court judge, p lace no. 1, in Wa lke r County . Laird had been elected to that office in the 

November 1996 genera l e lect ion, and his term of office would have expired in January 2003 . 

Governor Don S iege lman appointed Dona ld H. Bevi l l to fill the vacancy created by Judge Laird's 

resignation, and Bevi l l w a s sworn in on D e c e m b e r 1, 1999. 
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O n March 28, 2000 , the Administrat ive Office of Cour ts ( "AOC") sent a memorandum to the 

presiding judges in count ies in 
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which a judicial off iceholder would be required to run for elect ion. Wa lker Coun ty w a s one of those 

count ies. The memorandum conc luded that, pursuant to 6.14 of Amendmen t No . 328 to the 

A l a b a m a Constitut ion of 1901 and other pertinent constitutional provisions, Judge Bevi l l 's term of 

office would expire on January 15, 2001 , and that the office Judge Bevi l l occup ied should be 

included among those off ices to be filled in the 2000 elect ion. Short ly after the memorandum w a s 

i ssued . Ne lson A l len dec la red his cand idacy for the district court judgeship, p lace no. 1, and filed 

qualifying papers with the A l a b a m a Democrat ic Party. Subsequent ly , A l len , J u d g e Bevi l l , and a 

third person, J im Wel l s , qual i f ied to run for the judgeship in the Democrat ic primary, which w a s 

schedu led for J u n e 6, 2000 . After Secretary of State J i m Bennett certified the candidates, the 

n a m e s of all three men were p laced on the ballot as the Democrat ic Party cand idates for the 

district court judgeship, and the ballots were printed. In the meant ime, however . J u d g e Bevil l had 

requested a legal opinion from the attorney genera l as to when his term of office expired and 

whether the district court judgeship, p lace no. 1, shou ld , in fact, be p laced on the 2000 election 

ballot. 

O n M a y 30, 2000, the attorney general issued an opinion, stating that, under the pertinent 

constitutional provis ions. J u d g e Bevi l l 's term of office would not, a s the A O C had op ined, expire in 

January 2001 , but instead would expire in January 2003 , and that, therefore, J u d g e Bevil l was not 

required to run for office in the 2000 elect ion. S e e O p . Att'y G e n . , No . 2000-159 (2000). 

However , the n a m e s of Bevi l l , A l len , and Wel ls were on the printed ballots as the Democrat ic 

Party candidates for the p lace no. 1 district court judgeship in Wa lker County when the primary 

elect ion was held on J u n e 6, 2000 . Bevil l and A l len were the top two Democrat ic vote-getters, with 

neither receiving more than 5 0 % of the votes. T h e two then met in a run-off e lect ion, held on June 

27, 2000; A l len won the run-off.'^''^ 

Pursuant to 17-7-1 (c) and 17-16-40, A l a . C o d e 1975, Secre tary of State Bennet t w a s required, by 

Augus t 13, 2000, to certify to the probate judge of each county in A l a b a m a the n a m e s of the 

candidates that are to appear on the ballot for the November 2000 genera l e lect ion. O n Ju ly 7, 

2000 , in v iew of the confl ict ing opinions of the A O C and the attorney genera l as to the p lace no. 1 

district court judgeship in Wa lke r County and for the accuracy of the general -e lect ion ballot, 

Secretary of State Bennett fi led a declaratory- judgment act ion in the Wa lke r Circui t Court , ask ing 

that court to construe the pertinent constitutional provis ions and to declare the n a m e s of those 

candidates who should be certif ied to appear on the ballot for the N o v e m b e r 2000 general 

elect ion. A speci f ic quest ion put to the court by the Secre tary of State was : W h e n is Judge Bevil l 's 

term of office as district court judge due to expi re? After the circuit and district j udges of Wa lker 

County recused themse lves , this Court appointed retired Montgomery Circuit J u d g e Wil l iam 
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Gordon (Judge Go rdon is l iereinafter referred to as "tlie circuit court") to preside over the c a s e . 

The parties st ipulated to the facts of the c a s e . O n Augus t 9, 2000, the circuit court entered its 

judgment, declar ing (1) that, pursuant to 6.14 of Amendmen t No . 328 of the A l a b a m a Consti tut ion 

of 1901, Judge Bevi l l 's initial term lasts until the first 
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Monday after the s e c o n d T u e s d a y in January fol lowing the next genera l elect ion after he has 

completed one year in office; (2) that, accordingly. Judge Bevi l l 's term of office as district court 

judge, p lace no. 1, in Wa l ke r County does not expire until January 2003 ; (3) that Judge Bevil l w a s 

not required to run for the district court judgeship in the 2000 election cyc le ; and (4) that, for the 

aforementioned reasons , the Secre ta ry of State should not certify the n a m e s of any candidates for 

the office of district court judge, p lace no. 1, Wa lke r County, on the N o v e m b e r 2000 genera l -

election ballot. 

II. 

O n appea l , A l len con tends that the circuit court's construct ion of the pertinent constitutional 

provisions is incorrect and that, a s the winner of the primary elect ion, he should have been 

certified as the Democra t ic Party candidate for the district court judgeship on the November 2000 

general-elect ion ballot. J u d g e Bevi l l has filed a brief with this Court in which he argues that, 

because the 2000 genera l elect ion has been held and the office of the district court judge, p lace 

no. 1, was not on the ballot, A l len 's appea l presents a moot quest ion and that, therefore, the 

appea l should be d i s m i s s e d . However , because the outcome of this c a s e could impact future 

elect ions, we hold that the interpretation of 6.14 of Amendmen t No. 328 in this c a s e and hence 

this appeal is not moot. S e e Griggs v. Bennett, 710 So .2d 411 , 412 n.4 (Ala. 1998), citing Moore 

V. Ogilvie, 394 U . S . 814 , 816 (1969). 

III. 

Sect ion 6.14 of A m e n d m e n t No . 328 of the A l a b a m a Consti tut ion of 1901 operates to fill vacanc ies 

in judicial off ices. Sec t i on 6.14 provides: 

"The office of a judge shal l be vacant if he dies, resigns, retires, or is removed. Vacancies in any 

judicial office shall be filled by appointment by the governor; however, v a c a n c i e s occurr ing in any 

judicial office in Je f fe rson county shal l be filled as now provided by amendmen ts 83 and 110 to the 

Constitution of A l a b a m a of 1901 and vacancies occurring in She lby , M a d i s o n , Wi lcox, Monroe, 

C o n e c u h , C larke, Wash ing ton , Henry, E towah, Walker, Ta l l apoosa , P i ckens , G r e e n e , Tusca loosa , 

[or] St. Cla i r county shall be filled as provided in the Constitution of 1901 with amendments now or 

hereafter adopted, or as may be otherwise established by a properly advertised and enacted local 

law. A judge, other than a probate judge, appointed to fill a vacancy shall serve an initial term 
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lasting until the first Monday after the second Tuesday in January following the next general 

election held after he has completed one year in office. At such elect ion such judicial office shal l 

be filled for a full term of office beginning at the end of the appointed term." 

(Emphas is added.) 

The proviso in the s e c o n d sen tence of 6.14 appl ies to judicial vacanc ies in severa l speci f ical ly 

listed count ies, including Wa lke r County . A l ien argues, as he did in the circuit court, that the 

language in the proviso stating that such vacanc ies "shal l be filled as provided in the Consti tut ion 

of 1901 with amendments now or hereafter adopted" means that the term of office of a judge who, 

like Judge Bevi l l , has been appointed to fill a vacancy in a county speci f ica l ly listed in 6.14 is 

governed by 158 of the Consti tut ion of A l a b a m a of 1901.^^^ Sect ion 158 provides that a judge 

filling a vacancy shal l se rve until the next 
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general elect ion fol lowing the expirat ion of s ix months after the v a c a n c y occur red. If, as A l len 

urges, Judge Bevi l l 's term of office is governed by 158, Bevi l l 's term w a s due to expire on January 

15, 2001 , and the office should have appeared on the November 2000 general-e lect ion ballot, with 

A l len , as the winner of the Democrat ic Party primary, certified a s the Democra t ic Party 's 

candidate. 

Sect ion 158, upon which Al len rel ies, w a s part of what was Art icle VI of the Consti tut ion of 

A l a b a m a of 1901. However , A m e n d m e n t No . 328 repealed Art ic le VI and created the Unif ied 

Judic ia l System.^"^^ S e e Hornsby v. Sessions, 703 So .2d 932, 939 (Ala. 1997). Thus , Amendmen t 

No . 328, of which 6.14 is a part, controls in this state. Id. S e e Hooper v. Siegelman, 386 S o . 2 d 

207, 209-10 (Ala. 1980) (noting that 6.14 has specif ical ly replaced 158). T h e circuit court rejected 

Al len 's argument that 158 governs the term of office of a judge appointed to fill a vacancy in one 

of the count ies l isted in the proviso in 6.14 because , it sa id , his interpretation violated the 

principles of constitut ional construct ion. A l len 's interpretation, the court sa id , "would have the court 

read back into 6.14 a sect ion of old Art ic le VI which amendment 328 repea led in its entirety." 

"In search ing for the proper construct ion of a constitutional provis ion, we must look to the 

language of that provis ion." Hornsby, supra , 703 So .2d at 939. Noth ing in the language of 6.14 

suggests that 158 of what w a s Art ic le VI governs the terms of office of judges appointed to fill 

vacanc ies in the count ies listed in 6.14. The plain language of the proviso in the second sen tence 

of 6.14 states that judicial vacanc ies in the listed count ies "shal l be filled as provided in the 

Constitut ion of 1901 with amendments now or hereafter adopted , or a s may be otherwise 

establ ished by a properly advert ised and enac ted local law." W e agree with the circuit court and 

with the attorney genera l that the Consti tut ion has now been a m e n d e d by Amendmen t No . 328, 

which amendment , we have stated, repealed Art icle VI, and with it 158. Under the genera l 

provision of 6.14 of Amendmen t No . 328 , vacanc ies in judicial off ices in A l a b a m a "shal l be filled 
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by appointment by the governor." The language that fol lows that general provision in 6.14 

provides that a v a c a n c y in a judicial office in any listed county that has not adopted an alternate 

process for filling judicial vacanc ies is a lso filled by appointment of the governor.I-^^ By a lso 

providing that judicial vacanc ies 
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may be filled a s provided in constitutional amendments hereafter "adopted" or "as may be 

otherwise estab l ished by a properly advert ised and enacted local law," 6.14 contemplates 

procedures estab l ished by future constitutional amendment or by enactments of the Legislature 

that could change the p rocess for filling judicial vacanc ies in one or more of the listed count ies. 

W e a lso agree with the circuit court and the attorney genera l that the second sen tence of 6.14, 

which inc ludes the proviso, governs only the manner in which a judicial vacancy in one of the 

listed count ies is f i l led; it does not app ly to the term of office of a judge appointed to fill such a 

vacancy. The proviso in the s e c o n d sentence of 6.14 must be read as only granting the listed 

count ies the authority to establ ish a different p rocess for filling judicial vacanc ies , not altering when 

the term of a person appointed to fill a vacancy ends or when an election to fill the vacancy must 

be held.t^J 

With the except ion of Jef ferson County and two other count ies speci f ical ly covered by 

constitutional amendmen ts adopted subsequent to the adopt ion of 6.14,'-^-' the third sentence of 

6.14 which provides that a judge appointed to fill a vacancy "shal l serve an initial term lasting until 

the first Monday after the s e c o n d T u e s d a y In January fol lowing the next genera l elect ion held after 

he has completed one yea r in off ice" governs the term of office of persons appointed to fill judicial 

vacanc ies in A l a b a m a . There is nothing in the third sen tence of 6.14 that can be construed as 

except ing from its operat ion the count ies listed in the proviso in the s e c o n d sen tence of 6.14. This 

construction of 6.14 is dictated by its language; it a lso provides for s o m e measure of uniformity in 

judicial appoin tees ' terms of office. 

Al len argues that this Court in Griggs v. Bennett, 710 S o . 2 d 411 (Ala. 1998), "implicitly accep ted" 

his interpretation of 6.14 and recogn ized that 158 of what w a s Art ic le VI of the A l a b a m a 

Constitution governs the term of office of a judge appointed to fill a vacancy in a county listed in 

the proviso. W e do not agree . A l though the appel lants in Griggs, like A l len , made the c la im that 

158 governed the terms of office of judges appointed to fill vacanc ies in the count ies covered by 

the proviso in 6.14, this Court never reached that c la im in Griggs, b e c a u s e we found that the 

vacant judgeship at i ssue in that c a s e did not occur in a county covered by the proviso. The 

quest ion presented in Griggs w a s when w a s a person appointed to fill a vacancy in a circuit court 

judgeship in the Twent ieth Judic ia l Circuit, which inc ludes both Henry County (a county listed in 

the proviso in 6.14) and Houston County (a county not listed in the proviso), required to s tand for 

elect ion. W e held that a strict construct ion of the proviso in 6.14 exc ludes the Twentieth Judic ia l 

Circuit from the s c o p e of the proviso's operat ion, 
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because Houston County is not a l isted county. "When a court is interpreting a proviso, the 

application of which is in doubt, genera l canons of construct ion require that the proviso be strictly 

construed." Griggs, 710 S o . 2 d at 413 . 

Thus , Griggs does not support A l len 's argument concern ing Judge Bevi l l 's term of office. Al though 

this Court set out the appel lants ' argument in Griggs, we took no posit ion in that c a s e on the 

cont inued viability of 158. Notwithstanding Al len 's argument and the argument made by the 

appel lants in Griggs, this Court has previously recognized that 6.14 has rep laced 158 as the 

genera l constitutional provis ion with language governing the term of office of a person appointed 

to fill a judicial vacancy in A l a b a m a . S e e Hooper v. Siegelman, 386 S o . 2 d 207, 209-10 (Ala. 1980). 

Accordingly , we hold that the circuit court correctly determined that Judge Bevi l l 's term of office 

does not expire until Janua ry 2003 . Judge Bevil l is not required to stand for elect ion until the 2002 

elect ion. 

IV. 

A l ien a lso argues that Secre ta ry of State Bennett should have been equitably es topped from 

seek ing the declaratory judgment because , Al len s a y s , he relied to his detr iment on Bennett 's 

certification of his cand idacy in the Democrat ic Party primary and run-off and b e c a u s e , he says , 

Bennett unreasonably de layed bringing the declaratory-judgment act ion. 

"To establ ish the essent ia l e lements of equitable estoppel , [a party] must s h o w the fol lowing: 

"(1) That '[t]he person against w h o m estoppel is asser ted , who usual ly must have knowledge of 

the facts, communica tes someth ing in a mis leading way, either by words , conduct , or s i lence, with 

the intention that the communica t ion will be acted on; ' 

"(2) That 'the person seek ing to asser t estoppel , who lacks knowledge of the facts, relies upon 

[the] communicat ion; ' and 

"(3) That 'the person relying would be harmed materially if the actor is later permitted to assert a 

c la im inconsistent with his earl ier conduct. ' " 

Lambert v. Mail Handlers Benefit Plan, 682 So .2d 61 , 64 (Ala. 1996), quot ing General Electric 

Credit Corp. v. Strickland Div. of Rebel Lumber Co., 437 S o . 2 d 1240, 1243 (Ala. 1983). 

Th is Court has held: 

"Equi table estoppel is to be appl ied against a governmental entity only with ext reme caution or 
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under except ional c i rcumstances . First Nat'l Bank of Montgomery v. United States, 176 F .Supp. 

768 (M.D. A l a . 1959), afTd, 285 F.2d 123 (5th Cir . 1961); Ex parte Fields, 432 S o . 2 d 1290 (Ala. 

1983). 

' "Under the sett led law, equitable estoppel . . . must be predicated upon the conduct, language, or 

the s i lence of the party against w h o m it is sought to be invoked. S a i d conduct, language, or 

s i lence must amount to the representat ion or concealment of a material fact or facts. The 

representation must be as to the facts and not as to the law....' 

"'The doctrine of equitable estoppel is not a barto the correction... of a mistake of law.'" 

" (Emphas is added [in Headrick Outdoor Advertising].) 176 F .Supp . at 772 , quoting Automobile 

Club of Michigan v. Commissioner, 353 U . S . 180, 182, 77 S .C t . 707, 709, 1 L .Ed . 2d 746 (1957)." 

State Highway Dep't v. Headrick Outdoor Adver., Inc., 594 So .2d 1202, 1204-05 (Ala. 1992). 

Secretary of State Bennet t cannot be es topped from seek ing the declaratory judgment in this 

case . The Secre ta ry of 
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State has no authority to certify n a m e s for p lacement on a ballot for an elect ion that, under the 

pertinent provis ions of the A l a b a m a Const i tut ion, is not supposed to be held. 

Al len a lso sugges ts that the doctr ine of equitable estoppel should be appl ied b e c a u s e , he says . 

Secretary of State Bennet t unreasonably de layed bringing the declaratory- judgment act ion. 

However , the undisputed ev idence before the circuit court showed that the Secre tary of State 

acted diligently in seek ing the declaratory judgment and that he did not unreasonab ly delay 

bringing the act ion. 

For the reasons stated above, the circuit court's judgment is due to be, and is hereby, aff irmed. 

A F F I R M E D . 

Houston, S e e , Lyons , Johns tone , Harwood, Wooda l i , and Stuart, J J . , concur . 

Notes: 

Char les R. S t e p h e n s , Jr., who w a s unopposed in the Repub l i can Party primary, w a s the 

Republ ican Party 's nominee for the p lace no. 1 district court judgeship. 
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Sect ion 158 provides: " V a c a n c i e s in t l ie office of any of the just ices of the supreme court or 

judges who hold office by elect ion, or chancel lors of this state, shal l be filled by appointment by the 

governor. T h e appointee shal l hold his office until the next genera l elect ion for any state officer 

held at least s ix months after the vacancy occurs, and until his s u c c e s s o r is e lected and quali f ied; 

the s u c c e s s o r c h o s e n at such elect ion shal l hold office for the unexpired term and until his 

successo r is e lec ted and qual i f ied." 

^̂•I The preamble to A m e n d m e n t No . 328 states: 

"Article VI of the Consti tut ion of A l a b a m a of 1901 as amended , and amendments 317 and 323 

thereof, are hereby repealed and in lieu thereof the fol lowing article shal l be adopted[.]" 

Sect ion 6.14 a lso speci f ical ly provides that vacanc ies occurr ing in judicial offices in Jef ferson 

County shal l be filled a s provided by Amendmen ts No . 83 and N o . 110 to the A l a b a m a 

Constitution of 1901. A m e n d m e n t s No . 83 and No. 110 provide an alternate p rocess a 

commiss ion nominates to the governor three qualif ied persons , one of whom the governor shal l 

then appoint to fill the v a c a n c y for filling judicial vacanc ies in the B i rmingham Division of the 

Jefferson Circuit Court . Thus , 6.14 express ly preserves this p rocess . S i n c e the enactment of 

6.14, constitutional amendmen ts appl icable to Mad ison , Mobi le , and Ta l ladega count ies have 

been adopted, providing for judicial vacanc ies occurr ing in those count ies to be filled by a 

nominat ing-commiss ion p rocess simi lar to the process used in Jef ferson County . S e e 

Amendmen ts No . 334 , No . 607, No . 408 , and No . 615 to the A l a b a m a Consti tut ion of 1901. 

A s the attorney genera l stated in O p . Att'y G e n . , No . 2000-159 (2000), the proviso conta ined in 

the second sen tence of 6.14 "al lows the named count ies to retain the flexibility to provide, by local 

law, an alternate appointment process, such as a judicial nominat ing commiss ion , for example . " 

Amendmen ts No . 83, No . 607, and No . 408 of the A l a b a m a Const i tut ion specif ical ly provide 

that persons filling judicial vacanc ies in the Jefferson Circuit Court and in circuit and district courts 

in Mad ison and Mobi le Count ies shal l se rve until the next genera l elect ion fol lowing the expirat ion 

of s ix months after the vacancy occur red. 
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F R A N K K , J O H D A N 
S C C R I T A R Y o r STATE 

O F F I C E or T H E 

Ifr. Jack Weinberg 
3̂ 0 North Spaulding, Apt. 1 
Los Angslesj Califomia 90036 

September X8, 3^68 

S T A T E O F CALIFORNIA 
S A C R A M E N T O 95814 

Dear Mr. Weinberg: 

To confirai our telephone ccmversaticn last V.̂ ednesdajr, September 11th, 
please, be advised that this office i J i l l not certify KLdridge Cleaver 
as the Peace and Freedom candidate for president on -iihe Hovember ̂ , 
1968 general election ballot* InfoiTiiation in our possession indicates, 
and confirme^l bjr you, that I-tr, Cleaver is 33 and not 3^ years old ̂.Mch 
is a requireiaQnt under our federal constitution for president. The vice-
presidential- selection (Peggy Terry) and the hO electoral college voters 
•will be certified* 

Under California law, just tho nariio of the party and its candidatos ^pear 
on the ballot. The Peace and Freedm party name vdll; appear on the ballot 
and your candidate for vice-president on3y. 

Sincere'ly, " /' 

FEANK JORDAN 
Secretaiy of State 

/ 

H. P. Sullivan 
Assistant Seorotaiy of State 

HPS/pv/m 

co: Stuart Weinberg 
h$ Polk Street 
San franoisco, Califomia / 
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State of Arizona 

County of Maricopa 

) 
) ss. 
) 

A F F I D A V I T 

I, the undersigned, being first duly sworn, do hereby state under oath and under 
penalty of perjury that the facts are true: 

1. I am oyer the age of 18 and am a resident of Arizona. The information contained 
in this affidavit is based upon my own personal knowledge. and, i f called as a 
witness, could testify competently thereto. I am the duly elected Sheriff of 
Maricopa County, Arizona, and I have been a law enforcement officer and official, 
in both state and federal government, for 51 years. 

2. In August of last year, a group of citizens from the Surprise Arizona Tea Party 
organization met with me in my office and presented a petition signed by 
approximately 250 residents of Maricopa County, asking if I would investigate the 
controversy surrounding President Barrack Obama's birth certificate authenticity 
and his eligibility to serve as the President of the United States. 

3. This group expressed its concern that, up until that point, no law enforcement 
agency in the countiy had ever gone on record indicating that they had either 
looked into this or that they were willing to do so, citing lack of resources and 
jurisdictional challenges. 

4. The Maricopa County Sheriff s Office is in a rather unique position. Under the 
Arizona Constitution and Arizona Revised Statutes, as the elected Sheriff of 
Maricopa County, I have the authority to request the aid of the volunteer posse, 
located in the county, to assist me in the execution of my duties. Having 
organized a volunteer posse of approximately 3,000 members, I, as the Sheriff of 
the Maricopa County Sheriffs Office, can authorize an investigation go forward to 
answer these questions at virtually noexpense to the-tax payer. 

5. The Cold Case posse agreed to undertake the investigation requested by the 250 
citizens of Maricopa County. This posse consists of former police officers and 
attorneys who have worked investigating the controversy surrounding Barack 
Obama. The investigation mainly focused on the electronic document that was 
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presented as President Obama's long form birth certificate to the American people 
and to citizens of Maricopa County by the White House on April 27,2011. 

6. The investigation led to a closer examination of the procedures regarding the 
registration of births at the Hawaii Department of Health and various statements 
made by Hawaii government officials regarding the Obama birth controversy over 
the last five years. 

7. Upon close examination of the evidence, it is my belief that forgery and firaud was 
likely committed in key identity documents including President Obama's long-
form birth certificate, his Selective Service Registration card, and his Social 
Security number. 

8. My investigators and I believe that President Obama's.long-form.birth certificate 
is a computer-generated document, was manufactured electronically, and that it 
did not originate in a paper format, as claimed by the White House. Most 
importantly, the "registrar's stamp" in the computer generated document released 
by the White House and posted on the White House website, may have been 
imported from another unknown source document. The effect of the stamp not 
being placed on the document pursuant to state and federal laws means that there 
is probable cause that the document is a forgery, and therefore, it cannot be used 
as a verification, legal or otherwise, of the date, place or circumstances of Barack 
Obama's birth. 

9. The Cold Case Posse law enforcement investigation into Barack Obama's birth 
certificate and his eligibility to be president is on-going. The on-going nature of 
the investigation is due to additional information that has come to light sinpe we 
held the press conference in March, 2012. As soon as that information has been 
properly verified by the Cold Case Posse, I will release that information to the 
public. 

Executed this / p day of June, 201 
Maricopa County, Arizona. 

Joseph M . Arpaio, Maricopa County Sheriff 

Sworn to and subscribed before me this 1 ^ day of 
3S9'iDea b 

2012. 

LYNDA JEMSEMORBM 
Notw Piittlo- aittB ofArim 

MAMOOMOOUNTV 
MV v D n i W t M n K n i ^ ^ 
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